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TRIAL OF MARY HARRIS. 


THE acquittal of Mary Harris, recently tried in Washing- 
ton, has greatly exercised the public mind, and given rise to 
an unusual amount of objurgation. And the legal facts of 
the case, superficially considered, seemed to warrant this state 
of feeling. A young woman, smarting under the loss of her 
lover, provides herself with weapons, travels hundreds of 
miles to find him, watches patiently for a suitable opportunity, 
and at last deliberately. shoots him dead at his desk in a gov- 
ernment office. She is then tried, with the sympathies of 
the court, jury, and audience, all in her favor, acquitted on 
the plea of insanity, under a more liberal rule of law on this 
subject, than was ever admitted before in any English or 
American court, and immediately, without the slightest let 
or hindrance, is set at large. Thus regarded,—and in that 
aspect alone has it been regarded by most persons,—the result 
seems to have been but a mockery of justice, worthy of the 
severest condemnation. But for all that the girl may have 
been insane, and therefore very properly acquitted, for there 
was nothing in the case incompatible with the phenomena of 
insanity. Among the medical witnesses who thought her 
insane, was Dr. Nichols, Superintendent of the Government 
Hospital for the Insane, who, for more than twenty years, has 
been exclusively engaged in the care of the insane, and is 
well fitted, both by his mental qualities and his abundant 
experience, to pronounce an opinion on such a case, and it is 
not strange that the jury shrank from a conviction in the face 
of his testimony. 
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It is not our present purpose to discuss the points of this 
case, but rather to call attention to a class of cases of which 
this may be considered a fair representative. They are 
greatly misunderstood, for the double reason that the mental 
impairment alleged to exist is not readily discerned, and that 
the offence is committed under the ordinary provocations of 
crime. And the misunderstanding is not confined to the 
unprofessional public, but medical men are found, and among 
them even some practically conversant with mental disease, 
who can see in the plea of insanity only a lawyer’s dodge, 
aided by the easy subservience of crochety doctors. 

. Differing as these cases do in some respects, yet they have 
many features in common which establish their essential iden- 
tity. In all, there has been a grievous disappointment, or 
outrage more calculated than all others to try a woman’s 
temper, and disturb the healthy balance of her mind. In all, 
there has been a strong and sudden revulsion of feeling, in 
which love and confidence were succeeded by the deadliest 
hate. In all, there has been more or less mental disturbance 
exhibited, not so much in the form of delusion, as in that of 
paroxysmal fury, and uncontrollable criminal impulse. In all, 
there has been an entire abandonment of every interest and 
feeling not connected with the single purpose of revenge. In 
all, the person gives herself up to justice, glories in the bloody 
deed, and is careless of the future. _ 

In the condition thus indicated, the thoughtful inquirer 
cannot fail to perceive the peculiar influence of those organs 
which play so large a part in the female economy, and this 
fact must be duly pondered if we would avoid serious mistake 
as to the true character of the mental disturbance. An act 
not to be distinguished, perhaps, on a casual inspection, from 
the ordinary run of crimes, may, nevertheless, have been 
prompted more by those phy siological movements character- 
istic of the female constitution, than by well-considered 
motives, or strong, healthy feeling. With woman it is but a 
step from extreme nervous susceptibility to downright hyste- 
ria, and from that to overt insanity. In the sexual evolution, 
in pregnancy, in the parturient period, in lactation, strange 
thoughts, extraordinary feelings, unseasonable appetites, 
criminal impulses, may haunt a mind at other times innocent 
and pure. Dr. William Hunter, who, certainly, was neither 
superficial nor crochety, contended that young unmarried 
women, guilty of killing their new-born offspring, were so 
distracte’ by conflicting feelings, sharpened to morbid acute 
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ness by the great physiological movement of parturition, as 
to be hardly responsible for their acts.' It is no mark of 
wisdom to ignore the presence of the sexual element in the 
phenomena displayed by this class of cases. It is no whim, 
but a suggestion of sound physiology, that the nervous 
erethism excited even by courtship, has a controlling influence 
over the female will. 

Among the circumstances above mentioned, we have two 
very efficient agencies in the production of insanity—a strong 
moral shock, and an irritable condition of the nervous system. 
Is it strange that a person thus situated should become insane ? 
It would be strange, indeed, if this event did not occasionally 
happen. 

The common reluctance to attribute insanity to this class 
of persons arises principally, no doubt, from the fact that 
they act from a rational motive—from that prolific parent of 
of crime, revenge. ‘That this should be considered incom- 
patible with insanity, only indicates how imperfect are the 
prevalent notions respecting this disease. It needs but a 

* little observation of the insane to see that they often act from 
rational motives. Strike an insane man, and he will be very 
likely to strike back. Promise him a reward for good behav- 
ior, and he will very probably endeavor to earn it. Put 
him upon his honor, and he will seldom fail to keep his word. 
Do him a grievous wrong, and he will remember it, and 
retaliate—perhaps at some distant day. And when a man 
has been made insane, ostensibly by insult and abuse, the 
disease is not calculated to soften his feelings towards the 
offender, unless it crushes them altogether, or deter him from 
inflicting punishment. It may be disproportionate, cruel, 
and felonious, and therein consists the manifestation of dis- 
ease. Insanity may lead a man to regard his friends as no 
better than his enemies, but it seldom leads him to consider 
his enemies as friends, and treat them accordingly. 

The common sentiment respecting this class of cases, was 
expressed by Erskine in his admirable defence of Hadfield, 
while discussing the doctrine, which subsequently became an 
authoritative rule of law, that delusion constitutes the criterion 
of that form of insanity which renders a person irresponsible 
for criminal acts. A woman, he said, had been recently 
tried for killing a man who, after cohabiting with her several 
years, utterly cast her off; and, inasmuch as she acted from 
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the spur of a real and not an imaginary grievance, he thought 

she should have been convicted. But, as if his instincts 

were a safer guide than any rule of law, he said it must be 

a consolation to those who prosecuted her, that she was 

acquitted, because she was then “in a most undoubted and 

deplorable state of insanity.” And generally, if not always, 
such must be the practical result. The testimony shows 
neither delusion nor hallucination; neither incoherence nor 
incongruity ; the experts render a hesitating indecisive opin- 
ion; the public sentiment, completely dazed by the coolness 
and contrivance which marked the murderous act, scouts the 
idea of insanity. The jury, however, in that tale of outrage 
and affliction, related with all the force and distinctness 
peculiar to legal evidence, cannot help seeing the rise and 
progress of a “mental distraction, call it by whatever name 
you please, in which the sense of the right and the good is 
overwhelmed or distorted, and the spirit of revenge secks for 

| its victim, as if moved by an automatic and irresistible i im- 

pulse. Their verdict of acquittal is not the fruit of a morbid , 

sentimentalism, nor of a fashionable indulgence to crime, but 

of a true humanity, enlightened by true science. Let those 
who suppose such verdicts are rendered only in this country, 
and at this time, consider that the case alluded to above 
occurred in England more than sixty years ago—a period when 

English juries were not supposed to be influenced by any 

‘| superfluous leniency to crime. 

. In regard to the mental condition of Mary Harris, it would 
be improper to express an opinion, before Sail an authen- 
ticated report of the evidence. Among the many discredit- 
able incidents of her trial, there was one admitting of no 
question, of which we are bound in duty to speak in tones of 
the severest reprobation. As soon as the verdict was de- 

. clared, without a moment’s delay, without one murmur of 

| disapprobation, the prisoner was ‘set at large! The evidence 

of the experts, on which the verdict must have been founded, 
implied that she was insane, not only when she committed 
the homicide, but at the time of their examination, which 
was shortly before the trial. It was not pretended that she 
had recovered. Indeed, such an admission might have been 
fatal to the defence. And thus a woman, having committed 

a capital crime under the influence of insanity, is again let loose 

upon the community, to repeat the act whenever an occasion 

may be offered. It is to be presumed that no law of the 

District would have authorized her detention, though in the 
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face of so many irregularities that marked the course of the 
trial, we do not feel quite sure on that point. If such is the 
fact, however, we hope that Congress will not let another 
winter go by, without providing by law, as many states 
have already done, that every person acquitted on trial for a 
criminal act, on the ground of insanity, shall be remanded 
to custody, and not be relieved therefrom until fully re- 
covered. ; 

What we are greatly in need of now, is a collection of 
these cases, accurately reported, and one could hardly do a 
better service of this kind than to supply this deficiency in 
medical jurisprudence. One of them came under the writer’s 
notice, with such unusual opportunities for observation, as to 
render it worthy of a place in such a collection. 

An Irish girl, about twenty years old, handsome and high- 
spirited, while living at service in the family of an eminent 
lawyer in Providence, became acquainted with a young man, 
an American, who, as she says, promised to marry her. One 
evening he got her on board a steamboat in which he ws 
employed, and there treacherously attempted, though with- 
out success, to violate her person. From that time forth 
all communication between them ceased ; her love was turned 
to hate, and she determined to have revenge. She procured 
a knife, and at every opportunity sought him in his accus- 
tomed haunts, all the while performing her duties properly, 
and attracting no attention by her manner or discourse. In 
the course of a few weeks she met her false lover in the 
street, and plunged the knife into his bosom. She went 
home quietly, where she was arrested the next day, and sent 
to jail. The wound inflicted by her was severe, but the man 
finally recovered, though for a time it was thought he would 
die. 

While she was in jail the writer was requested, by her 
counsel, to visit her for the purpose of ascertaining what was 
her mental condition. The warden said she had been a very 
troublesome subject, that she often got terribly ugly, when 
she would curse and swear, break whatever was breakable 
in the room, and destroy her clothing, and that, consequently, 
he was obliged to keep her very close. During our interview, 
she was calm, good-natured, and communicative. When 
asked about the fits of passion spoken of by the warden, she 
said the other women provoked her, and then she could not 
help getting mad. She conversed correctly enough on ordina- 
ry topics, showing a mind rather bright, though uncultivated, 
but when the assault was referred to she became grave, shed 
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tears, and broke out into some passionate expressions. The 
night before her trial she made an attempt at suicide, and 
came very near succeeding. At the trial, all went smoothly 
until the young man was put upon the witness stand. The 
moment the girl caught sight of him, and before he had spoken 
a word, she began to pour out a torrent of vituperation, 
which no effort of her counsel or her female attendants could 
stop. As this was utteréd at the top of her voice, the con- 
fusion and embarrassment that ensued can be better imagined 
than described. To go on with the trial was simply impos- 
sible, and the Court directed the officer to take her to the 
hospital. 

For a few days after her admission she was tolerably calm, 
but protested against being confined as a lunatic, and de- 
manded that she should be sent back to jail. She was willing 
to be tried, she said, and to be punished if she had done 
wrong, but they must not suffer that man to come in sight. 
In this style, she talked to the last, and no person in the 
house disclaimed the imputation of insanity more loudly than 
she. It was not long before she had a paroxysm like those 
the jailer described, and, for several months, they recurred 
once in two or three weeks. With little or no provocation 
she began to scold and curse, vociferating with all her might, 
and tearing off her clothes. They continued two or three 
days, when she became calm, regretted what she had done, 
and promised to be good. But even during her quiet inter- 
vals, she was more or less cross, querulous, and quarrelsome. 
Collisions with her attendants and the other patients were of 
frequent occurence, and all the rules and regulations she ut- 
terly contenmed. Several benevolent ladies who had visited 
her in jail, called to see her, but she was always averse to 
seeing them, and finally refused altogether, for, she said, she 
wanted neither their help or their sympathies, she could take 
care of herself. During the last few months of her stay the 
paroxysms became less frequent, and the intervals exhibited 
amore comfortable frame of mind. But, from first to last, 
she declared she had no regret for what she had done, that 
she had a right to do it, and that she was determined to kill 
him if he ever came in her way. After staying eighteen 
months in the hospital, she was discharged by the Attorney 
General, and went to reside with some friends at the South. 

The psychological experience of this poor girl, — the suc- 
cessive steps that intervened between the first shock to her 
feelings, occasioned by her lover’s treachery, and the state of 
raving mania in which it culminated, — it is not very difficult 
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to understand. In the course of a few hours, undoubtedly, 
her love was succeeded by hate and resentment. With her 
whole heart and soul absorbed in a sense of wrong she had 
suffered, burning with shame at the indignity with which her 
warm trusting attachment had been repaid, and constantly 
dwelling on this one idea, these feelings became intensitied 
every day she lived. The shrinking delicacy of the female 
character, the sense of right and wrong, the fear of man and 
the fear of God, all disappeared—utterly extinguished by the 
immovable determination to be revenged. With the accom- 
plishment of her purpose, it might be supposed that she would 
regain her ordinary tone of feeling, but, after such extreme 
tension, the proper elasticity of the mind is not easily re- 
gained, if it be not hopelessly lost. The nervous excitement, 
instead of passing quietly away like the electric fluid at nu- 
merous points, could find escape only in explosions of fury. 
In this state of mind it is not strange that her moral percep- 
tions were blunted, that wrong seemed to her right, and a 
murderous assault justifiable. In all this, it is easy to see 
the strict relations that existed between the normal and the 
abnormal manifestations of her character ; between the essen- 
tial and the accidental incidents that marked the development 
of the mental affections. 

Had she been a girl of higher grade of culture, or blessed 
with a larger religious element in her education, she might 
have borne her wrongs in a submissive Christian spirit. Had 
she been endowed with a less irritable nervous temperament, 
she might have maintained her equanimity, and, severely as 
she might have felt her wrongs, still restrained her thirst for 
revenge within the limits of the law. Had the offender gone 
away, far out of her reach, the tumult of her feelings might 
have gradually subsided, and her ordinary serenity been re- 
gained. But constituted as she was, controlled by circum- 
stances as she was, disappointment, shame, and outrage 
could be followed only by the saddest possible conse- 
quences. 
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THE CASE OF THETFORD SCHOOL.' 


[QuEEN’s Benen, 1593; House or Lorps, 1610. ] 


A devise of the profits of lands to finding a preacher to preach four ser- 
mons yearly and receive ten shillings for each, erecting and maintaining a 
grammar school, and supporting four poor people forever, was a valid 
charitable gift, even before the St. of 43 Eliz. c. 4, and not a devise to a 
superstitious use within St. 23 H. 8, c. 10. 

A devise of lands te executors “‘ upon trust and confidence” to apply the 
profits to charitable uses does not create an estate upon condition. 

By the law of England, before the St. of 43 Eliz. and the emigration of 
the Massachusetts colonists, if land devised in trust to pay certain sums 
for maintaining a preacher four days in the year, a free grammar school, 
and four poor persons, amounting in all to the whole income at that time, 
but without requiring the trustees to make good any decrease, increased 
in value, the whole income must be applied to the same uses, and every 
surplusage to the maintenance of a greater number of poor, &c. 


Sir Richard Fulmerson “ by his last will in writing, made 
9 Eliz. [1567] ordained that a devise shall be made by his 
executors that a preacher shall be found forever to preach the 
Word of God in the Church of St. Maries in Thetford, four 
times in the year, and to have for his labor ten shillings for 
every sermon ;” and devised to his executors and their heirs 
lands and tenements in Thetford “to this intent; and upon 
this condition,” namely, within seven years after his decease to 
procure a royal license “to erect a free grammar school in 
Thetford, forever to be had and kept in a house by them to be 
erected upon part of the said land, and that they shall assure 
three of the said tenements for the house and chamber of the 
schoolmaster and usher, and their successors forever, and for 
the other tenement that they shall make an assurance of it for 
the habitation of four poor people (two men and two women) 
forever ; and for the better maintenance of the said preacher, 
schoolmaster, usher, and poor people,” he devised land in 
Croxton to his executors for ten years “for the performance of 
his will,” with remainder to Sir Edward Cleer and his wife 
(the testator’s daughter and heir) and to his heirs, “upon 
condition ” that Sir Edward, his heirs or assigns, should with- 





1This report of all the stages of this celebrated case was prepared for 
use in an important charity case recently before the Supreme Court of 
Massachusetts, and is printed here as presenting a fuller history of the case 
than can be found in any one volume. The whole case is elaborately com- 
mented upon by Mr. Justice Baldwin in his celebrated judgment in Ma- 
gill v. Brown (C.C. U.S. Penn. 1833), reported in Brightly, 346, note. 
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in the ten years assure lands of the yearly value of £35 to the 
executors or the survivor of them, their heirs and assigns, or 
to such persons as they should name, “for and. towards the 
maintenance of the said preacher, schoolmaster, and usher, in 
the said school-house, &c., and for the relief of the said poor 
people in one of the said houses, according to the ordinance ” 
of his will, or otherwise as his executors or the survivor of 
them should prescribe ; with a limitation over, upon default 
of such assurance, “to his executors and their heirs forever to 
the 1 use of them and their heirs upon trust and confidence ” to 

“assure the same, or otherwise yearly dispose the profits of 
them in finding the said preacher and other charitable works 
as aforesaid.”— Gibbons V. Maltyard, Pop. 6, 7. 

“ And a special distribution was made by the testator him- 
self, in the same will, amongst them, of the revenues, sci/. to 
the preacher a certain sum, and certain sums to the school- 
master and usher, and to the poor people, amounting in the 
whole to £35 per annum, which was the yearly profit of the 
land at that time.” —Case of Thetford School, 8 Rep. 130 6. 

“ All the executors refuse to be executors. The seven years 
pass without the establishing of the school, and other things 
according to the will for the first part of it, whereby the land 
in Thetford was forfeited to the heir for the condition broken ; 
and within the ten years Sir Edward Cleer made a feoffinent 
of land to the value of £35 a year to the surviving executor, 
for the use of the school, but with a condition contrary to the 
will,” and thereby broke the condition annexed to his estate ; 

“and also during all this time neither the executors nor their 
heirs had done anything in finding the preacher or the other 
works of charity with the profits of the said lands in C roxton, 
or in assuring of it according to the will,” and Peacock, the 
heir of the surviving executor, entered on the land in Crox- 
ton, and leased it for years to Gibbons, who in 32 Eliz. [1590] 
brought an action to recover it against Maltyard and another 
as servants of Cleer.—Pop. 7. 

Cleer claimed title, Ist, on the ground that the limitation 
over was void by St. 23 H. 8, ¢. 10, as “in the nature of a 
mortmain ;” 2d, as heir of Sir Richard Fulmerston, “ for the 
words Ad propositum, ea intentione, and the like in a willare 
good conditions.”—Pop. 7, 8. 

But the Court of Queen’s Bench in 35 Eliz. [1593], in an 
opinion delivered and reported by Chief Justice Popham, held 
that the limitation over, not being to a superstitious use, was 
not within the St. of 23 H. 8; “and for the other point he 
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said, that it appeareth fully by the will that it was not the 
intent of the said Sir Richard to have the land in Croxton 
bound with any condition in the possession of his executors, 
or with any other matter which [would] determine their es- 
tate, for the words ‘that they shall have it upon trust and 
confidence ’ exclude all constraint which is in every condition, 
and the will is, that they shall have it to the use of themselves 
and their heirs forever, which cannot be if it shall be abridged 
by any limitation or determination.” And therefore judgment 
was given for the lessee of the executor.—Pop. 8. S.C. 
nom. Gibbons v. Maltywade, 1 Rep. 25 b. S.C. nom. Gib- 
ons Vv. Maltiward, Mo. 594. S&S. C. nom. Martidale v. Mar- 
tin, Cro. Eliz. 288. 

The value of the land increased from £35 to £100, and in 
7 Jac. [1610] a private bill was exhibited in Parliament to 
establish the charity, whereupon “two questions were moved. 
1. Whether the preacher, schoolmaster, usher, and poor should 
have only the said certain sums appointed to them by the 
founder, or that the revenue and profit of the land should be 
employed to the increase of the stipend of the preacher, school- 
master, usher, and poor? 2. If any surplusage remained, how 
it should be employed? And it was resolved, on hearing of 
counsel learned on both parts, several days at Sergeant’s Inn, 
by the two Chief Justices [ Fleming, C.J. B.R. and Coke, 
C.J. C.B], and Walmsley, Justice (to whom the Lords 
referred the consideration of the case), that the revenue and 
profit of the said land should be employed to the increase of 
the stipend of the preacher, schoolmaster, &c., and poor ; and 
if any surplusage remained, it should be expended for the 
maintenance of a greater number of poor, &c., and nothing 
should be converted by the devisees to their own uses. Soin 
the case in question, where lands in Croxton, in the county of 
Norfolk, were devised by Sir Richard Fulmerston to his execu- 
tors, to find the said works of piety and charity, with such 
certain distribution as is aforesaid ; and now the value of the 
manor was greatly increased, that it shall be employed in per- 
formance and increase of the said works of piety and charity 
instituted and erected by the founder: for it appears by his 
distribution of the profits, that he intended the whole should be 
employed in works of piety and charity, and nothing should be _ 
converted to the private use of the executors or their heirs. 
And this resolution is grounded on evident and apparent reason ; 
for, as if the lands had decreased in value, the preacher, school- 
master, &c., and poor people, should lose ; so when the lands 
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increase in value, pari ratione they shall gain.” “ Panisegen- 
tium vita pauperum, et qui defraudat eos homo sanquinis est. 
And afterwards upon conference had with the other Justices, 
they were of the same opinion; and according to their opin- 
ions the bill passed in both houses of Parliament, and after- 
wards was confirmed by the King's royal assent. Note, read- 
er, there is a good rule in the act of Parliament called Statutum 
LTemplariorum [17 #. 2): ita semper quod pia et celeberimma 
volun tas donatorum in omnibus teneatur et expleatur, et per- 
petuo sanctissime perseveret.”-—Case of Thetford School, 8 
Rep. 130, 131. S.C. Duke (Bridgman’s ed.), 588. 






** Thetford — Devised manor to maintain 
A school, improved, devisees nothing gain.” 
Coke’s Reports in Verse. 





Nore.— “ So early as the year 1610, in the famous case of Thetford School 
(reported in 8 Co. 130) it was determined, that, where a testator has devised 
his estate to charitable uses, and has pointed out the particular objects of his 
bounty, the Court of Chancery will construe his intent imperatively to be not 
only in exclusion of his next of kin, but to the disinheriting of his heir at law. 
Proceeding then upon that principle, the court uniformly decrees the surplus 
rents and profits to the angmentation of the charities, and the same doctrine 
has prevailed in courts of equity to the present day.” Duke (Bridgman’s 
ed. 1805), pref. ix. 

Lord Cranworth said, in Beverley v. Attorney-General, 6 H. L. Cas. 318, 
that the doctrine of the Thetford School case had never since been questioned. 
It was recognized by Baldiin J., in Magill v. Brown, Brightly, 389, and in 
Attorney-General v. Trinity Church, 8. J. C. Mass. 1865, to be reported in 
9 Allen. See also the remarks of Shaw C. J. in American Academy v¢. Har- 
vard College, 12 Gray. Upon the law of surplus revenues in a charity, 
see Attorney-General v. Johnson, Ambl. 190; Attorney-General v. Sparks, 
Ambl. 207, and 1 Collect. Jurid. 452 (reported by Hargrave, who was of 
counsel, 1 Collect. Jurid. 453); Attorney-General v. Painter-Stainers’ Com- 
pany, 2 Cox Ch. 51; Attorney-General v. Winchilsee, 2 Cox Ch. 364, and 3 
Bro. C. C. 373; Attorney-General v. Coopers’ Company, 19 Ves. 187; At- 
torney-General rv. Catharine’s Hall, Jac. 381; Attorney-General r. Mayor of 
Bristol, 2 Jac. & Walk. 319; Mercers’ Company v. Attorney-General, 2 Bligh 
N. R. 179 (in which Lord Lyndhurst, C. in Dom. Proc. qualifies and limits 
the dicta and reasoning of Lord Eldon in Attorney-General v. Mayor of Bris- 
tol); Attorney-General v. Smythies, 1 Keen, 300; 2 Russ. & Myl. 717, and 
Coop. temp. Brougham, 5; Attorney-General v. Cain’s College, 2 Keen, 150; 
Attorney-General v. Fishmongers’ Company, 2 Beay. 151, and 5 Myl. & Cr. 
13; South Molton v. Attorney-General, 5 H. L. Cas. 1; Beverly vr. Attorney- 
General, 6 H. L. Cas. 310; Attorney-General vr. Dean of Windsor, 8 H. L. 
Cas. 405; Attorney-General v. Trinity College, 24 Beav. 383; Attorney- 
General v. Trinity Church, 9 Allen. 
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THE CASE OF THE ROXBURY FREE SCHOOL.! 


[GENERAL CourT OF Massacnusetts, 1669, 1670, 1674, 
1715, 1716.] 


The English law of charitable uses is part of the common law of Massa- 
chusetts. 

Under the Massachusetts Colony Charter, the General Court, before pass- 
ing any statue on the subject, exercised chancery jurisdiction in establish- 
ing, regulating, and securing the performance of charitable uses according 
to the intent of the donors, and supplying defects in charitable gifts and 
devises ; and held feoffees to such uses responsible to the Court of Assist- 
ants and the donors for the faithful discharge of their trust. 

A devise of lands in Roxbury, made in 1672 tothe minister and officers of 
the First Church in Roxbury in trust * for the maintenance of a schoolmaster 
and free school for the teaching and instructing of poor men’s children at 
Roxbury aforesaid forever, and to and for no other use, intent, or purpose 
whatever,” was held by the General Court in 1674 to settle the lands upona 
free school then existing in Roxbury, established nearly thirty years before 
by voluntary contribution of the testator and other inhabitants. 

A grant of land, by the General Court of the Colony in 1660, “ to the town 
of Roxbury towaru the maintenance of a free school,” was, by the General 
Court of the Province in 1715, confirmed and ordered to be laid out to the 
trustees of a free school established in Roxbury by voluntary contribution 
in 1645. 

it seems, that the General Court under the Province Charter might set 
aside leases executed by feoffees of a charity in violation of their trust. 


Certain inhabitants of Roxbury,” on the 31st of August, 
1645, subscribed twenty pounds to this agreement : 

“ Wuereas the inhabitants of Roxburie out of their rellig- 
ious care of posteritie have taken into consideration how neces- 
sarie the education of theire children in literature wilbe, to fit 
them for publicke service both in Church and Commonwealth 
in succeeding ages; They therefore unanimously have con- 
sented and agreed to erect a Free Schoole in the said towne 
of Roxburie, and to allowe twenty pounds per annum to the 
schoolemaster, to bee raised out of the messuages and part of 
the lands of the severall donors (inhabitants of the said towne) 
in severall proportions as hereafter followeth expressed under 
theire hands. And for the well orderinge thereof they have 
chosen and elected seven Feoffees, who shall have power to 





!' The report of this curious case was prepared with some care for use ina 
case recently before the Supreme Court of Massachusetts. It is of no little 
value as showing how early charities were recognized and protected by our 
ancestors. 

? The earliest statue requiring towns to support schools was not passed 
until the 11th of November, 1647. 2 Mass. Col. Rec, 203; Anc. Chart. 186. 
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putt in or remoove the schoolemaster, to see to the well order- 
ing of the schoole and schollers, to receive and pay the said 
twenty poundes per annum to the schoolemaster, and to dis- 
pose of any other gift or giftes which hereafter may or shalbe 
given, for the advancement of learning and education of chil- 
dren. And if it happen that any one or more of the said Feof- 
fees to dye, or by removall out of the towne, or Excommuni- 
sation, to be displaced, the said donors hereafter expressed 
doe hereby covenant for themselves and for theire heirs, with- 
in the space of one month after such death or removall of any 
one or more of the said Feoffees, to elect and choose others in 
theire roome, so that the number may be compleate. And if 
the said donors or the greater parte of them doe neglect to 
make election within the time forelimited, then shall the sur- 
viving Feoffees, or the greater part of them, elect new Feof- 
fees in the roome or roomes of such as are dead or removed 
(as before) to fullfill the number of seven, and this theire 
election shalbe of equall validity and force, as if it had beene 
made by all or the greater number of the said donors. 

“In consideration of the premisses and that due provision 
may not be wantinge for the maintenance of the schoolemaster 
for ever, the donors hereafter expressed for the severall pro- 
portions or annuities by them voluntarily undertaken and un- 
derwritten, 

“Have given and granted, and by these presents doe for 
themselves, their heires and assignes respectively hereby give 
and grant unto the present Feoffees viz' Joseph Weld, John 
Johnson, John Roberts, Joshua Hues, Isaac Morrell, Thomas 
Lambe and their successors chosen as is aforesaid, the severall 
rents or summes hereafter expressed under their handes issue- 
inge and goeing forth of theire severall messuages lands and 
tenements in Roxbury, hereafter expressed, To HAVE and to 
hould, perceive and enjoy the said annual rents or summes, to 
the onely use of the said Free Schoole in Roxbury, yeareley 
payable at or uppon the last of the first month and the last of 
September, by even portions ; the first payment to begin the 
last of September in this present yeare. And the said donors 
for themselves their heires and assignees doe covenant and 
grant to and with the Feoffees and theire successors, that if 
the said annuall rent or any part thereof be arriere and un- 
payd the space of twenty dayes next after the dayes appointed 
for payment, that then and from thenceforth it shalbe lawfull 
for and to the said Feoffees and theire successors into the said 
messuages, lands and premisses of the partie or parties make- 


+ 


~~ 
ar 


ee a 


SRNR Asif onear shee soap ibmneartapeness = 


. 








322 The Case of the Roxbury Free School. 


ing default to enter and distreine, and the said distresses then 
and there found to leade, drive and carry away, and the same 
to prize and sell for the paymente of the said rents, returning 
the overplus unto the owners and proprietors of the said houses 
and lands. And further the said donors doe for themselves, 
theire heires and assignes, covenant and grant to and with the 
Feoffees aforesaid and their successors that if no sufficient dis- 
tresse or distresses can be had or taken [ _] in the premisses 
according to the true intent and meaneing of this present deed, 
or if it shall happen that any rescous or pound breach to be 
made or replevie or replevins to be sued or obtained of, or for, 
or by reason of any distresse or distresses to bee taken by virtue 
of these presents as is aforesaid, That then and from thence- 
forth it shall and may be lawfull for the said Feoffees and their 
successors unto the said messuages, lands and premisses to 
enter, and the same and every part thereof to Have use and 
enjoy to the use of the Schoole, and the rents issues and prof- 
fits thereof to receive and take, and the same to take and de- 
teine and keepe to the use and behoofe of the Schoole as is 
aforesaid, without any account makeing thereof unto the said 
donors, theire heirs or assignees, and to use and to occupie the 
said houses, lands and premisses to the use aforesaid, untill such 
time as the said annuall rents or summes and every parte or 
parcell thereof, with all arriarages and damages for non-pay- 
ment be fully satisfyed and payd unto the said Feoffees theire 
successors or assignes by the said donors theire heires or as- 
signes or any of them: Of which said rentes or summes the 
said donors every and singular of them have putt the said 
Feotlees in full possession and seisin at the delivery hereof. 
And for the further ratification hereof the said donors become 
suitors to the honoured Generall Court for the establishment 
hereof by their authority and power. Alwayes provided that 
none of the inhabitants of the said towne of Roxbury, that 
shall not joyne by subserybinge their names and summes in 
this act with the rest of the donors shall have any further ben- 
efitt thereby then other strangers shall have who are no inhabi- 
tants. And lastly it is granted by the said donors, that the 
Feoffees and theire successours shall from time to time be 
accountable unto the Court of Assistants and the donors for 
the trust committed to them, when at any time they shall be 
thereunto called and required. In witnes whereof the donors 
aforesaid have hereunto subscribed their names and summes 
given yearly, the last day of August in the yeare of Our Lord 
1645.”—Roxbury Free School Records. 














The Case of the Roxbury Free School. 323 


To this the following agreement, signed by some of the orig- 
inal donors, was afterw ards added : 

“It is agreed by all such of the inhabitants of Rocksbury 
as have or shall subscribe their names or marke to this book 
for themselves severally and for their severall and respective 
heires and executors that not onely their howses, but also their 
yards, orchards, gardeines, outhouses and homesteads shalbe 
and are hereby bound and be made lyable to and for the sev- 
erall yearly summes and rents before or hereafter in this booke 
mentioned to be paid by every of them: Dated the xxviiith 
day December 1646.” — Roxbury Free School Records. 

On the 2oth of May, 1669, the following petition was pre- 
sented to the General Court, and is here copied from the origi- 
nal petition in the handwriting of John Eliot, preserved in 38 
Massachusetts Archives, 64. 

“The humble petition of the Feoffees of the Schoole of 
Roxbury to the Honoured Generall Court this 20th of the 3d 
m. 1669.—Sheweth. 

“1. That whereas the first inhabitants of Roxbury to the 
number of more than sixtie families, well nigh the whole towne 
in those dayes, have agreed together to lay ‘the foundation of a 
grammar $ Schoole for the elory of God, the future good and 
service of the Country and of the hunches of Christ ; and for 
the particular good education of the youth of our church and 
towne, and for the maintenance thereoff, have by a voluntary 
donation given a small rent for ever, out of theire several hab- 
itations and homsteds, as appeareth in the records of our School 
book, and have settled a company of Feoffees, in a certaine 
order of theire perpetual succession, and given unto them full 
power both to receive, gather and improve the said rents to 
the end whereunto they are given, as appeareth in the charter. 
In which way we have had a Schoole and gone on peaceably 
for many years, till of late some interruption and opposition 
hath risen, which hath awakened us to petition the Honoured 
Court, to ratifie, confirme, and authorize the saide Schoole 
and the rents due thereunto by voluntary donation, and the 
Feotfees who have she power to gather, order and manage the 
same. 

“2. Furthermore, whereas by divine Providence, our first 
booke and charter was burnt in the burning of John Johnson’s 
house,' it was againe, with the like voluntary consent and 





1On the 6th of April, 1645. 2 Winthrop’s Hist. N. E. 211. The agree- 
ment, dated August 31st, 1645, printed at the beginning of this report (anée, 
38-40), is the renewal of the original agreement lost in thls fire. 
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agreement renewed, in this forme and manner as we do now 
present it, yet by reason of the death of sundry of the donors, 
and the alienation of sundry of the tenements, we are under 
this defect, that some of the hands of the donors are not unto 
this 2d booke personally, which were to the first, nor are they 
attaineable, being dead ; therefore our humble request is, that 
seeing it was a voluntary dedication to so pious an use, and 
enough still living that do attest the same, and the payment of 
their several summes for this many years hath entitled the 
Schoole in the right thereoff, that the Honoured Court would 
please to ratitie and confirm the Schoole’s title unto those habi- 
tations and homesteds, for the rents due thereunto, and to 
impower the Feoffees to receive and gather the same, as if the 
names of the donors were written with their owne hands. 

“3ly. Whereas there is a parcel of land many years since 
given to our Schoole, but through slackness in such publick 
matters, the Schoole’s title to it is not yet so sufficiently secured 
as were meete; and there be left alive no more than needs 
must be, to confirme the same, and it is by annexing a schedule 
to the will of the deceased donor, touching a clause in his will 
which was not put in when the will was proved ;! our humble 
request is that by the authority of this Court, the schedule, 
and the Schoole’s title in those lands may be ratified and con- 
firmed ; so committing you to the Lord, we rest your hum- 
ble petitioners 

Joun Eior 
THomas WELD” 


“In answer to the petition of the Feoffees of the Schoole of 
Roxbury, signed by Mr. Jno. Elliot and Mr. Thomas Weld, 
and for the due encouragement of the Schoole at Roxbury, this 
Court doeth appoint Major Generall Leveret, Mr. Edward 
Tyng, Mr. [ William] Staughton, and Mr. Thomas Shepheard, 
or any three of them, to be a committee to inquire into the 
true state of this affaire, to heare what may be said pro et con, 
endeavoring what in them lies an amicable agreement and full 
setlement of that affaire amongst themselves, ‘and if that can- 
not be obteyned, to make their report where the obstruction 
lies, and what it is, to the next sessions of this Court, that so 





' Vid. post, 43 & note, 44. — A direction in a codicil referred to in a will, 
but not duly attested, annexing charitable trusts to real estate devised, has 
béen held by Lord Chancellor Sugden not to be binding in settling a scheme, 
but proper to be followed by a master in chancery in his discretion. Attor- 
ney-General v. Madden, 2 Con. & Laws. 519. 
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the obstructions may be remooved, and so good and pious a 
worke may be confirmed and determined ace -ording to the minde 
of the donors of so charitable a worke.” —4 Mass. Col. Ree. 
pt. ii. 434, 435. 

On the 12th of October, 1669, the committee made this 
report: “Through some unexpected occurrents of Providence, 
wee finde ourselves unavoideably debarred from the oppertu- 
nity of gayning that cleare and full understanding of the true 
state of things 1 referring to the Schoole in Roxbury , Which is 
necessary to our making that report to this honoured Generall 
Court, in the present session thereof, as is meet; only wee 
thinke it very expedient that the present schoole master be 
incouraged in his worke by the due payment of his sallery from 
time to time, according to agreement, and untill this honoured 
Court shall take further order about that affaire.”! 

“It is ordered, that the committee above mentioned be im- 
powered to finish what was committed to them in that matter, 
making their returne thereof to the next Court of Election.” 
— 4 Mass. Col. Rec. pt. ii. 441. 

On the 19th of May, 1670, the committee made their final 
report, as follows: “In pursuance of the appointment of the 
honoured Generall Court, May the 19, 1669, and further re- 
neued October the 12, 1669, appointing us refferrees to inquire 
into the true state of the matter of a petition presented in the 
name of the Feoffees of the Schoole in Roxbury, signed by 
Mr John Elliot and Mr Thomas Weld, wee, having read the 
papers presented by the persons concerned, and heard their 
severall allegations, doe finde that in the yeare 1645 there was 
an agr eement of many of the then inhabitants of Roxbury for 
the layi ing a foundation for a schoole for the instruction of 
youth in literature, and that the schoole worke, that hath been 
carried an end in that toune, hath been perfor med upon that 
foundation, and that there hath not any ‘ther provission at 
any time been made for the promoting of litterature amongst 
the youth there: wee finde also that many of the present in- 
habitants are strongly desirous that that foundation may be 
incouraged, who doubt not but, by the countenance of the 





1In England, ‘‘ the practice of the Court in these cases is, if they find a 
minister in possession, and ministering in the way in which it was the 
meaning of the congregation that he should, preaching the doctrines that 
were intended, to continue him in the mean time, whether he was duly 
appointed or not; for the first point is to have the service performed; and 
the Court will pay him his salary.”— By Lord Eldon, in Foley v. Wontner, 
2 Jac. & Walk. 247. 
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authority of this Court, they shall be able to carry an end the 
worke effectually to the ends proposed: wee finde also that 
severall of the inhabitants doe strongly oppose the way pro- 
posed, and that hath been in practise, as declared by the peti- 
tioners, yet do not tinde that they propound any other effect- 
uall way ; but some of them, desirous that this maybe altered, 
provided another may be setled first that might be more ac- 
ceptable to them, yet they declared that they feared if the way . 
that hath been formerly attended be wholly waved, they 
should have no schoole at all, therefore desire that the way 
that hath been, and yet is, maybe continued and established, 
rather than there should be no schoole; and forasmuch that, 
by the indeavours, wee have used to perswade them to a mu- 
tuall agreement, wee finde not any desireable effect, nor that 
the temper of those opposing the former foundation in incour- 
aging, that by any other indeavours they will be perswaded, 
the premisses considered, wee conceive that the petitioners 
desires should be graunted in granting a confirmation of the 
Schoole at Roxbury, and to be a free Schoole for all ig that 
toune, and that the present Feoffees, and their successours, 
chosen as by that agreement, be confirmed and impoured as to 
collect former subscriptions, so to take in others, and té col- 
lect what rents, by donation or otherwise, may arise due to 
them; and that those whose names are not in this booke, two 
wittnesses appealing upon oath to proove they did assent and 
agree to the way of the booke, be obliedged, and their heires 
and assignes, as if their names had binn thereunto: wee also 
conceive that the land of Lawrence Whittamore! be improoved 
to the best good of the toune in being setled upon the Free 
schoole ; all which we submitt to the wisdome and determina- 
tion of this honnoured Court.” 

“The Court allowes and approoves of this returne, and 
orders that an order be draune up accordingly,” as follows : 

“ Whereas certeine of the inhabitants of Roxbury, out of a 
religious care of their posterity, and their education in good 
litterature, did heretofore sequester and sett a part certain 
summes of money, amounting to twenty pounds, to be paid 
. annually into certeine Feoffees, and their successours, by the 
said donors or Feoffees orderly chosen, for the sole and only 





‘Lawrence Whittamore died in 1644. 4 Savage’s Geneal. Dict. 534. No 
copy of his will is preserved in the probate office of Suffolk County or the 
Archives of Massachusetts; and nothing more is known of its contents than 
the statements in the petition and decree. 
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behooffe, benefit, and setlement of a free Schoole in the said 
toune of Roxbury, obliging themselves, heires, executors, and 
assignes, together with theire houses and homeste: ads, for the 
true and full performance of their respective obligations, all 
which doeth fully appeare by their agreement, bearing date the 
last of August, one thousand sixe hundred forty and tive, in 
which agreement the originall donors were w isely suitors to the 
Generall Court for the establishment of the premisses, accord- 
ing to which a petition was prefferred, in the name of the pre- 
sent Feoffees, to the Generall Court holden at Boston May 
19th, 1669, in answer of which the Court impowered a com- 
mittee fully to take cognizance of and returne the case to the 
Court, which accordingly was donn, as appeares by theirreturne 
dated May 19th, 1670; after serious consideration whereof, 
this Court doeth hereby order and enact, that the said agree- 
ment, made and signed by the donors of the said summe of 
money the last of August, 1645, be by our authority rattitied 
and established to all | intents, ends, and purposes therein spe- 
citied, both with respect to the orderly choice and power of the 
Feotfees, as also for the time and manner of the payment of the 
said summes of money, distinctly to be yeilded and paid by the 
donors of the same according to their respective subscriptions ; 
and in case of refusall of payment of any part of the said sums 
of money to which subscription is made, or consent leg: rally 
prooved, that the orderly distresse of the Feoffees upon the 
respective estates obliged shallbe valid for the payment of any 
such summes of money so refused to be paid; as also this 
Court, by their authority, doeth setle and determine the lands 
of Lawrence Whittamore, with all the rents and arrearages 
that have or may arise from the same, to be received and in- 
prooved by the said Feoffees to the use, behoofe, and benefit 
of the free schoole in Roxbury, which said Feoffees are hereby 
impowred for the ordering of all things for the setlement and 
reparation of the schoole house, choice of master, and order 
of schollers, to improve all donations, either past or future, 
for the behoofe and benefit of the said schoole, without any 
personall or privat respects ; as also the ordering of twenty 
acres of arrable land, lying in the great lotts, w hich hath binn 
in vecupation for the said schoole about twenty yeares; as 
also that if, for thenecessary and convenient future being of 
a schoolemaster, there be necessary the future levying of any 
further summes of money, that the said donors be absolutely 
and wholly Free from any such levy or imposition, those onely 
being accounted donors who are possessors of, or responsible 
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for, the said summes of money according to subscription ; and 
the said Feotfees to be always responsible to the Court of As- 
istants and donors for their-faithful discharge of theire trust. 
Provided there be constant provission of an able grammer 
schoolemaster, and the schoole house be setled w here it was 
first intended, and maybe accommodable to those whose home- 
stalls are ingaged towards the maintenance thereof; and in 
case there be neede of further contribution, that the levy be 
equally made on all the inhabitants, excepting only those 
that doe, by virtue of their subscriptions, pay their full pro- 
portion of the annuall charges.” 4 Mass. Col. Ree. pt. ii, 
455-458.,! 

Thomas Bell, one of the original donors, afterwards re- 
turned to England ; and on the record of the original agree- 
ment tie Feotfees of the School, in 1669, added and signed 
this memorandum : 

“Mr. Bell at request of Mr. Eliot hath given power to 





'The final proviso was inserted by the Magistrates, after the Deputies 
had passed the order, and was consented to by the Deputies. —58 Mass. 
Archives, 68, 69. 

On the 31st of May, 1671, the General Court passed the following statute : 
‘Itt is ordered by this Court and the authority thereof, that all gifts and 
legacyes given and bequeathed to the colledge, schooles of learning, or any 
other publicke use, shallbe truely and faithfully disposed of according to 
the true and declared intent of the donors; and all and every person or 
persons betrusted to receive or improove any such gift or legacyes shall be 
liable from time to time to give account of their disposal and management 
thereof to the County Court of that shire where they dwell, and where 
such estate shall lye, who are hereby impowred to require the same, where 
neede shallbe, to appointe Feoffees of trust to setle and manage the same 
according to the will of the donors.” —4 Mass. Col. Rec. pt. ii. 488; Anc. 
Chart. 52. 

By another statute, passed on the 27th of May, 1685, “the magistrates 
of each County Court within this jurisdiction” were “ authorized and im- 
powred as a Court of Chancery, upon bill of complaint or information ex- 
hibbited to them conteyning matter of apparent equity” to summon and 
examine on oath parties and witnesses; ‘‘ and upon a full hearing and con- 
sideration of what shall be pleaded and presented as evidence in any such 
case, the Court to make their decree and determination according to the 
rule of equity, Secundum equum et bonum, and to grant execution thereon ; 
provided alwayes, that either party, plaintiff or deffendant, who shall find 
himself agreived at the determination of the said County Court, shall have 
liberty to make his appeale to the magistrates of the next Court of Assist- 
ants,” whose judgment or decree should be final, unless the General Court 
should “see meet to order a second hearing of the case at the County 
Court, with liberty of appeale, as aforesaid, or in any arduous and difficult 
cases to admitt a hearing and determination by the General! Court.” —5 
Mass. Col. Rec. 477, 478; Anc. Chart. 93, 94. 

Hutchinson, in his chapter on the Laws of the Colony, says, “ An attor- 
ney general was not an established officer. On some occasions a person 
has been specially authorized to bring information for the King or govern- 
ment.” — 1 Hutchinson’s Hist. Mass. (3d ed.) 401. 
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D [eacon Johnson? (vo Mr. Eliot to make the summe of 
his donation upon his farme the summe of twenty shillings 
— Witnesse his letters dated the 22d of the third month 
1669. This is twenty shillings per annum. We the Feotfees 
saw this letter, and by our names testify the same that he 
giveth 20s. per annum.” — Roxbury Free School Recerds. 

‘Thomas Bell’s will, made in London on the 29th of January, 
and admitted to probate there on the 3d of May, 1672, con- 
tained this devise: “ Zmprimis, I give unto Mr. John Elliott, 
minister of the church and people of God at Roxbury in New 
England, and Captaine Isaac Johnson, whom I take to be an 

officer or overseer of and in the said church, and to one such 
other like godly person now bearing office in the said church, 
and their successors the mitister and other such two head 
officers of the said church at Roxbury as the whole church 
there from time to time shall best approve of successively 
from time to time for ever all those my messuages or tene- 
ments, lands and hereditaments, with their and every of their 
appurtenances, scituate, lying and being at Roxbury in New 
England aforesaid in parts hey ond the seas; to have and to 
hold to the said minister and officers of the said church of 
Roxbury for the time being, and their successors from time 
to time for ever, in trust only notwithstanding to and for the 
maintenance of a schoolemaster and free schoole for the teach- 
ing and instructing of poore men’s children at Roxbury afore- 
said for ever, and to and for no other use, intent or purpose 
whatsoever.”' The church, on the 12th of February, 1674, 

chose Mr. Samuel Danforth, their pastor, to be the third 
trustee ; aia the trustees “ affixed the rent of said farm to the 
present free school in Roxbury.” — Roxbury First Church 
Records.” 

On the 27th of May, 1674, “In answer to the petition of 
the Feoffees of the Free Schoole of Roxbury, setled hereto- 
fore by Court order in the Toune Street, the Generall Court, 
having heard and seene the pleas and evidences in the case, 





'For a copy of this will from the Registry of the Prerogative Court of 
Canterbury, as well as for the opportunity to examine the early records of 
the School, the reporter is indebted to the courtesy of Charles K. Dillaway, 
Esq., Secretary of the present Board of Trustees. The recital of this 
clause of Thomas Bell’s will, in the preamble to the St. of 1788, c. 34, mak- 
ing the Trustees of the School a corporation, follows an inaccurate copy 
in the Roxbury First Church Records, at the foot of which is this memo- 
randum: ‘“N.B.— The original was carryed into Court under Coll. Tay- 
lor’s Administration.” — Vid. post, 46, 47. 

* Quoted in Dillaway’s History of the Roxbury Free School, 39, 40. 
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doe upon mature deliberation judge that the declared intent 
of Mr. Thomas Bell, both in his life, and at his death, in his 
will, was the setlement of his estate in Roxbury upon that 
Free Schoole then in being at his death in the said toune.” 
—5 Mass. Col. Ree. 5, 6. 

And on the 7th of October, 1674, “ As an addition to the 
Courts declaration or resolve as to Roxbury free schoole the 
last sessions in May, this Court judgeth it meet that the trus- 
tees of Mr. Bell's estate, from time to time, pay the rents of 
said estate uuto the Feoffees aforesaid, or theire assignes, for 
the use of said schoole.”— 5 Mass. Col. Ree. 22. 


On the 24th of November, 1715, in Council, (10 General 
Court Rec. 4, 5), “ The following Order passed in the House 
of Representatives; Read and Concurred with an Amend- 
ment; viz. 

“Upon reading a petition of Stephen Williams, Samuel 
Williams, Edward Dorr, John Mayo, John Bowles and John 
Holbrook, Feoffees in trust for the oversight and management, 
of the Free School in the Town of Roxbury, setting forth 
that the said Free School is one of the most ancient an fa- 
mous schools in this Province, where by the Favour of God 
more persons have had their education, who have been and 
now are worthy ministers of the everlasting Gospel, than in 
any, we may say than in many towns of the bigness within 
this Province, whereby (your petitioners humbly crave leave 
to suggest) the said Town have well deserved of the Publick, 
And the Honourable General Court were pleased at their Ses- 
sion in October 1660, so far to consider the said School as to 
make a grant of land towards the maintenance of it in the 
terms following; viz, The Court judgeth it meet to grant to 
the Town of Roxbury Five Hundred acres of land towards 
the maintenance of a Free School! (an attested copy whereof 
is herewith exhibited) which grant your petitioners cannot 
find was ever laid out (although they have made diligent en- 
quiry) and they are well assured it hath never been by your 
petitioners ; Therefore now humbly pray to perfect and make 
effectual the pious intention of the former grant, by allowing 
your petitioners to protract and take.up the afore granted 
tract of five hundred acres of land by a skilful surveyour and 
chain men under oath in any place within this Province not 
yet granted, at the charge of the said school, and present a 





14 Mass. Col. kee. pt. i. 438. 
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plat thereof to this Honourable Court for their allowance and 
confirmation, for the use and benefit of the said Free School 
for ever ; 

“Ordered, that the prayer of this petition be granted, Pro- 
vided the said grant has not been satistied and laid out here- 
tofore, the petitioners to present their plat for confirmation at 
or before the session of this Court in autumn next; Provided 
likewise that it be not taken up between the purchase of Mo- 
guncog and Sutton. 

“Consented to, Wm. Tailer.” 


On the 25th of June, 1716, “The following order passed 
in Council and concurred in by the Representatives, viz. 
Upon reading a petition of Nehemiah Walter, Pastor, and 
John Payson and John Mayo, Deacons, of the Oldest Church 
in Roxbury, praying the Court to remedy the great inconve- 
nience, which the School in the said town labours under by 
the leasing of the lands given towards the maintenance of the 
said school in and by the last will and testament of Mr. 
Thomas Bell, late of London, deceased, at a low rate for the 
term of five hundred years, whereby (they humbly conceive ) 
the pious intention of the donor is in a great measure frus- 
trated ; Ordered, that the petitioners cause the adverse party 
to be served with a copy of this petition, that they may be 
heard before this Court on the first Fryday of the next ses- 
sion.” — 10 General Court Ree. 92, 93. 

Among the old papers of the School is the draft of a peti- 
tion from the same Pastor and Deacons to Governor Shute 
and the General Court, which was perhaps presented at the 
next session, and which “humbly sheweth that your memo- 
rialists at the last session of this honourable Court exhibited 
their petition, praying to be relieved against a long lease 

made in prejudice of the School at Roxbury, and against the 
will and mind of the donour of that laudable charity, shew- 
ing the abuse and misapplication of the same, both from the 
nature of the gift and from good authorities in the Law! &e. 
and both parties then appearing, the matters contained in the 
said petition were fully heard, argued and debated, but no 
conclusion thereupon made, as your petitioners understand. 
They therefore most humbly pray that this Honourable Court 





‘Perhaps Duke (ed. 1776) 33, 42-46, 67 [ed. 105, 623, 628-634, 649, 650); 
2 Vern. 410, 414. See also Lewin on Trusts (3d ed.) 507-511, and cases 
cited. 
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would reassume your petitioners case and resolve them in the 
praemisses as to justice and good conscience shall appertain. 
And your petitioners, as in duty bound, shall ever pray &c.,” 


“ Fryday Present in Council : 

Aug. 3, 1716. The Hon.” William Tailer Esq.‘ Lieu. Goven.* 
Wait Winthrop Andrew Belcher John Clark , 
Elisha Hutchinson Edward Bromfield Addington Davenport 
Samuel Sewall Isaac Winslow Thomas Hutchinson 
Joseph Lynde Esq." Nathaniel Payne Esq." Samuel Brown’ Esq.™ 
Eliakim Hutchinson John Cushing Thomas Fitch 
Penn Townsend Nathaniel Norden Edmund Quincey 
Nathaniel Byfield Benjamin Lynde Adam Winthrop 


“In Answer to the Petition of the Rev.4 Mr. Nehemiah 
Walter, Pastour, and John Payson and John Mayo, Deacons, 
of the first Church in Roxbury, the present Feoffees in trust 
according to the will of Mr. Thomas Bell of London, mer- 
chant, deceased, and upon a full hearing of both parties ; 

“ Resolved, that the lands and tenements of the said Mr. 
Thomas Bell late of London, merchant, deceased, in Roxbu- 
ry New England, devised by him to Feffees in trust for the 
maintenance of a school master and a Free School for the 
teaching and instructing of poor mens children at Roxbury 
for ever, and to and for no other intent, use and purpose 
whatsoever, being leased for five hundred years is contrary 
to the law and statutes of England, where the testator lived 
and died when he made his aforesaid will, and beyond the 
power of the Feoffees in trust in the said will, and a frustra- 
tion in a great degree of the pious intention of the donor ; 
and that the full benefits and profits of the said estate be 
henceforward restored to the petitioners to the uses and intents 
aforesaid, any lease or leases made to the contrary notwith- 
standing ; Provided that all things being duiy weighed, what 
the Estate has been bettered by the lessees, an equitable 
allowance therefore shall be made according to apprizement 
of three persons of integrity upon oath. 

“Read and non-concurred by the Representatives.” — 10 
General Court Rec. 100, 101. — Journal H. R. 1716, p. 32. 





Nore. — Upon the early history of the law of charities in Massachusetts, 
see also 4 Dane Ab. 5, 237, 243; Shaw C.J. in Hadley v. Hopkins Academy, 
14 Pick. 246, 263, 264, and in Earle v. Wood, 8 Cush. 445; Washburn’s Ju- 
dicial History of Massachusetts, 28, 34, 98; 1 Hutchinson’s History of 
Massachusetts, (3d ed.) 401. A statute of mortmain was enacted in 1754, 
but was repealed soon after the Revolution. — Prov. St. 28 Y. 2, Anc. Chart. 
606; St. 1785, c. 51; Bartlet v. King, 12 Mass. 545. 
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RECENT AMERICAN DECISIONS. 


Supreme Court of Pennsylvania. 


SCHOLLENBERGER v. Brinton; Davis v. Brinton; KRog- 
NER v. CALHOUN; SANFORD ef a/.v. Hays: Granuam, for 
use, v. NEWHALL; MERVINE v. SAILOR ef al.; LOUGHLIN 
et al. v. HURNEY. 


The Legal Tender acts of Congress are constitutional. 
Since the act of April 4, 1850, the principal of a ground rent is a debt, 
and is payable in legal tender notes. 


Opinion by Reap J. 

Paper money, in the shape of bills of credit, was issued by 
the Colony of Massachusetts one hundred and seventy-tive 
yeas ago, to pay an army returning unexpectedly from a dis- 
astrous expedition against Canada. All the Colonies followed 
this example, and, at the commencement of the American 
Revolution, the whole currency of the country was composed 
of these bills of credit and specie. In some cases these bills 
were made a legal tender in payment of all debts, in others 
they were receivable in all payments of taxes and dues to the 
Government, and they were sometimes payable (nominally ) 
in specie, and generally a certain fund was pledged for their 
redemption, and sometimes they were issued on the mere 
credit of the Government. In some cases the tender, if 
refused, extinguished the debt. 

In 1756 (June 2, Allison, 209), New Jersey issued £17,- 
500 in bills of credit, for the further supply and pay of the 
forces raised in the Colony, under the command of Colonel 
Peter Schuyler, and also for subsisting and paying such of 
the troops of the Colony as may be found necessary to remain 
in defence of the frontiers, or that may be detached from 
thence in pursuing the Indian enemy into their places of re- 
treat. In 1761 (April 7, Id. 238), another emission was 
directed of £25,000, to defray the expense of raising six 
hundred effective volunteers for his Majesty's service. These 
bills were made a legal tender, and a refusal to accept or 
receive them in payment, extinguished the debt. In 1762 
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(March 10, Id. 245), £30,000 more were ordered to be 
struck, and this emission was also made a legal tender, with a 
like effect. 

In 1751 (24 Geo. II. c. 53; 7 Ruffhead, 403), the Eng- 
lish Parliament passed an act to regulate and restrain paper 
bills of credit in his Majesty’s Colonies or Plantations of 
Rhode Island, and Providence Plantations, Connecticut, the 
Massachusetts Bay, and New Hampshire, in America, and to 
prevent the same being legal tenders in payments of money. 
Bills of credit issued after 29th September, 1751, shall not 
be a legal tender, and it was provided that nothing in the 
said act shall be construed to make the bills then subsisting 
in said Colonies a legal tender. 

In 1763 (4 Geo. II. ce. 35; 10 Ruffhead, 199), Parlia- 
ment passed another act to prevent paper bills of credit here- 
after to be issued in any of his Majesty’s Colonies or Planta- 
tions in America, from being declared to be a legal tender in 
payments of money, and to | prevent the legal tender of such 
bills as are now subsisting from being prolonged beyond the 
periods limited for calling in and sinking the same; and in 
1773 (13 Geo. III. ce. 57 ; 11 Stat. at L. 793), this act was 
so far moditied as to allow them to be made a legal tender to 
the public treasurers in the Colonies in the payment of any 
duties, taxes, or other debts due to the said public treasuries. 

A very full statement of all the colonial laws, and issues of 
bills of credit under them, will be found in two cases in the 
Supreme Court of the United States, decided in 1830 and 
1837.—Craig v. State of Missouri, 4 Peters, 410; Briscoe 
v. Bank of Commonwealth of Kentucky, 11 Peters, 257; and . 
see 13 Howard, 12. 

It is clear, therefore, that the colonial governments bor- 
rowed money by the emission of bills of credit, which formed 
avery large portion of the currency or circulating medium, 
and that whenever it was deemed expedient to enhance their 
value they were made legal tenders in payment of all public 
and private debts, and, in some cases, a refusal to accept them 
extinguished the debt. ‘* Upon the breaking out of the 
Revolution,” says Ramsey Se 2 Hist. Am. Rev. 165), ‘* the 
only plausible expedient in their (the Continental Congress) 
power to adopt, was the emission of bills of credit repre- 
senting specie, under a public engagement, to be ultimately 
sunk by equal taxes, or exchanged for gold or silver.” This 
practice has been familiar from the first settlement of the 
Colonies, and under proper restrictions had been found high- 
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ly advantageous. Their resolution to raise an army in June, 
1775, was therefore followed by another, to emit bills of 
credit to the amount of two millions of dollars. To that 
sum, on the 25th of the next month, it was resolved to add 
another million.—1 Journal Cong. 126, June 23; Id. 177. 

These emissions were followed by others, and on the 11th 
January, 1776 (2 Jour. Cong. 21), Congress resolved, that 
any person refusing such currency, or obstructing or dis- 
couraging its circulation, should be treated as an enemy of 
his country ; and on the 14th January, 1777 (3 Jour. Cong. 
19, 20), passed a very stringent resolution, recommending, 
amongst other things, “to the legislatures of the U nited 
States to pass laws to make the bills of C ongress, issued by 
the Congress, a lawful tender in payment of public and 
private debts, and a refusal thereof an extinguishment of 
such debts.” 

The Convention of the State of Pennsylvania, which framed 
its first Constitution on the first August, 1776, passed an 
ordinance declaring “ that the paper bills of credit issued by 
the Honorable the Continental Congress, or under the late 
laws, or by the resolves of the late Assembly of Pennsyl- 
vania, shall be legal tender in all cases whatsoever within this 
State.”—Minutes of Convention, p. 60. 

In conformity to the recommendation of Congress, the 
Legislature of Pennsylvania, on the 20th Jauuary, 1777 
(McKean, 7), passed a tender law of the strongest kind, 
with provisions of the most stringent character; and on the 
20th March following, directed the emission of bills of credit 
to the value of £200,000, and made them a legal tender.— 
Id. 48; Johnson v. Hocker, 1 Dallas, 400. 

On the 16th March, 1781, Congress recommended to the 
several States to amend their laws, making the bills of credit 
emitted under the authority of Congress a legal tender, so 
that such bills shall not be a tender in any other manner than 
at their current value, compared with gold and silver, and on 
the 22d May following, recommended to the States where 
laws making paper bills a legal tender yet exist, to repeal the 
same.—Id. 102. 

On the 3d April, 1781 (1 Smith L. 519), the General 
Assembly passed the Depreciation Act, scaling all debts and 
contracts made between the Ist January 1777, and the Ist 
March, 1781, ranging from one and a half to seventy-five for 
one, and in compliance with the recommendation of Congress, 
m the 21st June in the same year (2 Smith L. 1), repealed 
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so much of all laws as declared the bills of credit to be a 
legal tender, and aii the penalties and forfeitures attached 
thereto, but this repeal was not to affect any tender already 
made in due and legal manner. 

The Continental money (3 Story’s Com. Const. 223), to 
the amount of over three hundred millions, passed out of ex- 
istence, but its extinction, and the depreciation of all other 
paper money, had caused private and public embarrassments 
of the most serious character. Private debts had accumu- 
lated during the war in almost as large a ratio as the public 
obligations. The clamors of the debtors, “and the supposed 
necessity of the case, led the Legislature of Massachusetts 
(1 Curtis Hist. Const. U. L. 268), in 1782, to a violation of 
principle, ina law known as the Tendor Act, by which ex- 
ecutions for debts might be satisfied by certain articles of 
property, to be taken “at an appraisement ;” and Mr. Craw- 
ford, in his speech on the bill to renew the charter of 1791 
(Legisl. Hist. B. U. S. 442), said, “The construction upon 
the right to make anything but gold or silver a tender, is, 
that they shall not make specitic articles a tender, as tobacco 
or cotton, as was the case in some of the States.” “ Not 
only,” says Judge Story (3 Story’s Com. Const. 236), “was 
paper money issued and declared to be a tender in payment 
of debts, but laws of another character, well known under 
the appellation of tender laws, appraisement laws, instalment 
laws, and suspension laws, were from time to time enacted, 
which prostrated all private credit and all private morals. 
By some of these laws the payment of debts was suspended, 
debts were, in violation of the very term of the contract, 
authorized to be paid by instalments at different periods ; 
property of any sort, however worthless, either real or per- 
sonal, might be tendered by the debtor in payment of his 
debts, and the creditor was compelled to take the property of 
the debtor, which he might seize on execution, at an appraise- 
ment wholly disproportionate to its known value.” 

The Continental money was issued by, and expired with, 
the Revolutionary Government, for the plan for a confedera- 
tion, reported to Congress in July, 1776, was not finally 
adopted by that body for recommendation to the States, 
until November, 1777, and was not finally ratified by all the 
States until lst March, 1781. The legal tender laws were 
passed by the States in regard to the Continental paper, at 
the request of Congress, and were repealed by them upon 
their recommendation. In fact, the resolves and ordinances 
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of Congress were incperative whenever disobeyed, unless 
enforced by State legislation. 

Under the Articles of Confederation— Penhallow v. Doane’s 
Adm. (3 Dallas, 54)—the executive, legislative, and judicial 
powers were intrusted to one single body, the Congress, com- 
posed of delegates from the several States, each State being 
entitled to an equal vote, and all important matters requiring 
the vote of nine States out of the original thirteen. There 
was no federal judiciary, excepting courts for the trial of 
piracies and felonies committed on the high seas, and for re- 
ceiving and determining, finally, appeals in all cases of capture, 
and such commissioners as might be from time to time ap- 
pointed by Congress to hear and decide controversies between 
two or more States, and private rights of soil claimed under 
different grants of two or more States. The Confederation 
may therefore be said, independently of these excepted cases, 
to have had no civil or criminal courts, and no civil or crimi- 
inal law or jurisprudence to be enforced by a federal judici- 
ary. Its machinery of government was of the most im- 
perfect kind, and its operation was not upon the people, but 
upon the several States, who might, at any moment, stop its 
wheels. 

Congress was given the power to borrow money, but it 
had no power of taxation, direct or indirect, even to provide 
for the payment of the interest, and the commerce of the 
country was left entirely within the control of the State leg- 
islatures, rendering it the commerce of thirteen different 
States, each of which could levy what duties it saw fit upon 
all exports and imports, provided they did not interfere with 
any treaties then proposed, or touch the property of the 
United States, or that of any other State. —1 Curtis Hist. 
Const. 148. 

A more ill-constructed, ineflicient, and powerless general 
govermnent, than that of the Confederation, cannot well be 
imagined. 

On the 31st December, 1781 (1 Legisl. Hist. B. U.S. 12), 
the Congress of the Confederation passed an ordinance to 
incorporate the subscribers to the Bank of North America ; 
and on the 13th July, 1787, an ordinance for the government 
of the territory of the United States noth-west of the river 
Ohio, organizing territorial governments, and providing for 
the future formation of five States in the said territory. — 12 
Journ. Cong. 85. 

Then came the present Constitution of the United States, ° 
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when its territory was bounded by the Atlantic, the British 
Colonies, Louisiana, and the Floridas, and had no aecess to 
the Gulf of Mexico, but through the dominions of Spain, and 
the whole continent of North and South America was owned 
by four powers, England, Spain, Portugal, and our own Gov- 
ernment. The only sea-coast belonging to the United States 
was on the Atlantic Ocean, and the ‘population was not four 
millions, free and slave. The Constitution, no doubt, was 
made with reference to existing facts; but the powers to de- 
clare war and to make treaties looked forward to a period 
when new territory would be acquired by force of arms or by 
peaceful negotiation. Our relations with Spain, in regard to 
the Mississippi, made it certain that the first acquisition would 
be from the territories of that power, as it was essential to 
our prosperity, as a nation, that the whole course of the Fa- 
ther of Waters should be ours. 

The acquisition by treaty of Louisiana Opened up two 
questions : first, the application of the clause relative to the 
government of the territories of the United States, which had 
been decided by the first Congress to authorize that body to 
establish corporations in the form of territorial governments, 
and regulating the public and private status of its inhabitants, 
by positively “excluding slavery to this new territory; and, 
secondly, to the admission of States formed out of it beyond 
our original limits. Our treaty with Spain gave us Florida, 
which followed the example of Louisiana. Annexation, by 
acts of Congress, gave us the, State of Texas; and conquest, 
and our treaties with Mexico and Great Britian, gave or con- 
firmed our title to seventeen degrees of north latitude, and 
an undisputed possession of all the territory north of the 
southern boundary of New Mexico, and limited only by the 
British possessions. 

The Constitution has therefore extended and adapted itself 
to a nearly quadrupled area of territory, and to a population 
more than seven times its original number. All this has been 
accomplished by a very liberal construction of the powers of 
Congress ; for there is not a word in the Constitution looking 
to the acquisition of foreign territory by treaty or by con- 
quest, or to the erection of territorial governments in or to 
the admission of States formed out of such territory, nor to 
the annexation and admission of an entirely foreign State 
into the Union. So, under the power of regulating com- 
merce, and as flowing from and as an incident ‘to it, was the 
embargo of 1807, which in its terms was unlimited in dura- 
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tion, and could be removed only by a subsequent act of Con- 
gress. So, under the power to lay taxes, prohibitory duties 
have been laid to protect and encourage domestic manufac- 
tures. So, under the powers to make war and to establish 
post roads, and as incident thereto (12 Stat. at L. 489) 
Congress have incorporated a company to construct a railroad 
and telegraph line, which, with its connections, will extend 
from the Missouri River to the Pacific Ocean, and the use of 
it is secured to the Government for postal, military, and other 
purposes. So, under the power to make all needful rules and 
regulations respecting the territory, Congress have abolished 
slavery in all the territories of the United States, which great 
evil will soon be abolished in the whole Union by the consti- 
tutional amendment. 

These large powers, which grow out of a few lines in the 
Constitution, in which they are not in any way expressly 
mentioned, but are incidental to, and are a means of carrying 
out the expressly enumerated powers, arise from the fact that 
the government proceeds directly from the people, and is 
emphatically and truly a government of the people. “In form 
and substance it emanates from them. Its powers are granted 
by them, and are to be exercised directly on them and for 
their benefit.” — McCulloch v. State of Maryland, 4 Wheat. 
403, 405. 

“If any one proposition could command the universal 
assent of mankind, we might expect it would be this, —that 
the Government of the Union, though limited in its powers, 
is supreme w ithin its sphere of action. It is the government 
of all; its powers are delegated by all; it represents all, and 
acts for all. The nation, on those subjects on which it can 
act, must necessarily bind its component parts. But this 
question is not left to mere reason. ‘The people, in express 
terms, have decided it by saying, ‘ This Constitution, and the 
laws of the United States which shall be made in pursuance 
thereof,’ shall be the supreme law of the land, ‘and by requir- 
ing that the members of the State legislatures and the officers 
of the executive and judicial departments of the States shall 
take the oath of fidelity to it.’.”— McCulloch v. State of 
Maryland, 4 Wheat. 406. 

The Government of the United States, then, though limited 
in its powers, is supreme ; and its laws, when made in pur- 
suance of the Constitution, form the supreme law of the land, 
“anything in the constitution or laws of any State to the 
contrary notwithstanding.” 
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The Constitution gave a self-acting government independ- 
ent of all others, with a proper separation of the executive, 
legislative, and judicial departments, with civil and criminal 
tribunals, and with supreme authority to enforce its own laws, 
without the interference of any other power; and it recog- 
nized neither nullification nor secession nor rebellion, nor any 
revolutionary action whatever. 

At the time of the adoption of the Constitution there were 
three State banking institutions: one in Massachusetts, char- 
tered in 1784, one in New York, and the Bank of North 
America, in this State, which finally became a State bank in 
1787. By the tenth section of the first article, the States 
were forbidden “to coin money, emit bills of credit, make 
anything but gold and silver coin a tender in payment of 
debts,” or to pass “ any law impairing the obligation of con- 
tracts.” After funding the foreign and domestic debt of the 
United States, and the assumed “debt of the States, organiz- 
ing the Treasury Department, and providing a revenue for 
the support of the Government, the Secretary of the Treasury 
(Alexander Hamilton) submitted to Congress a plan for a 
national bank, as an institution of primary importance to the 
prosperous administration of the finances, and of the greatest 
utility in the operations connected with the support of the 
public credit. In the accompanying report, and in his opinion 
on the constitutionality of a national bank, furnished to 
General Washington, at his request, are to be found all the 
arguments as to its constitutionality and expediency, which 
have have since been presented to the public in various 
shapes and forms. These papers evince the comprehensive 
intellect and fertile genius of the founder of our treasury 
system. 

The act incorporating the first Bank of the United States 
was passed 25th of February, 1791 (1 Stat. at L. 191), and 
expired on the 4th of March, 1811. The second bank was 
chartered on the 10th April, 1816, and expired on the 3d of 
March, 1836. 

In MeCulloch v. State of Maryland, in 1819 (4 Wheaton, 
316, 400), the Supreme Court of the United States, after a 
most elaborate argument by the ablest counsel of the Union, 
decided the bank to be constitutional. Chief Justice Marshall, 
delivering the unanimous opinion of the court, said, “Although 
among the enumerated powers of government we do not find 
the word ‘bank,’ or ‘ incorporation,’ we find the great powers 
to levy and collect taxes, to borrow money, to regulate com- 
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-merte, to -declare.and conduct a war, and. to raise and support 
armies and navies. The sword and the purse, all the external 
relations, and no inconsiderable portion of the industry of the 
nation, are intrusted to its government.”—Id. 407. 

But.a government intrusted with such ample powers must 
also be intrusted with ample means for their execution, and 
must. be allowed, to select the means; and the court held that 
“the Constitution of the United States has not left the right 
of Congress to employ the necessary means for the execution 
of the powers conferred on the Government to general reason- 
ing.” (Id. 411, 412.) To its enumeration of powers ;is 
added that of making “all laws which shall be necessary and 
proper for carrying into execution the foregoing powers, and 
all other powers vested. by this Constitution in the Govern- 
ment of the United States, or in. any departments thereof.” 
The words necessary in this clause mean “ needful,” “ requi- 
site,” “essential,” “conducive to,” and the clause itself “is 
placed among the powers of Congress, not among the limita- 
tions on those powers ; and its terms purport to enlarge, not 
to diminish, the powers.invested in the Government.” — Id. 
418, 419, 420. 

The court, therefore, held that Congress had the power to 
create such a corporation, whose bills or notes were receiv- 
able in all payments to the United States. 

It would. seem therefore that if Congress had the power 
to create a corporation to. issue notes, they could themselves 
issue notes to serve.as currency. That is, they could do 
directly what the Supreme Court declared they could do 
indirectly. There can therefore be no doubt that all notes 
issued by the Government are lawful, of whatever denomina- 
tion, and whether payable on demand or at any future period. 
They are really bills of credit, and, in making them a legal 
tender, Congress are only following the example of the Colo- 
nies when simple.dependencies of Great Britain, and without 
any sovereign power. 

The President (Mr. Madison), in his annual message of 
the 5th of December, 1815 (President’s Messages, 148),° 
said, “It is, however, essential to every modification of the 
finances, that the benefits of an uniform national currency 
should be restored to the community. The absence of the 
precious metals will, it is believed, be a temporary evil ; but, 
until they can again be rendered the general medium of ex- 
change, it devolves on the wisdom of Congress to provide a 
substitute, which shall equally engage the confidence and 
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accommodate the wants of the citizens throughout the Union 
If the operation of the State banks cannot produce this re- 
sult, the probable operation of a national bank will merit 
consideration ; and if neither of these expedients be deemed 
effectual, it may become necessary to ascertain the terms upon 
which the notes of the Government (no longer required as an 
instrument of credit) shall be issued, upon motives of general 
policy, as a commun medium of circulation.” 

The President, in his veto of the bank bill, on the 30th of 
January, 1815 (Id. 143), objected to it, that it obliged the 
bank to pay its notes in specie, or be subject to the loss of its 
charter; and that therefore it could not be. relied on during 
the war to provide a circulating medium, nor to furnish loans, 
or anticipations of the public revenue. “ Without such an 
obligation,” said the President, “the notes of the bank, 
though not exchangabie for specie, yet resting on good 
pledges, and performing the uses of specie in the payment 
of taxes and in other public transactions, would, as experi- 
ence has ascertained, qualify the bank to supply at once a 
circulating medium and pecuniary aid to the Government.” 

The Secretary of the Treasury, Mr. Dallas, in his report 
of the 7th of December, 1815 (Legis. Hist. B. U. S. 610), 
said, “ By the Constitution of the United States, Congress is 
expressly vested with the power to coin money, to regulate 
the value of domestic and foreign coins in circulation, and 

as as a necessary implication from positive provisions) to 
emit bills of credit; while it is declared, in the same instru- 
ment, that “no State shall coin money, or emit bills of credit,” 
“The constitutional and legal foundation of the monetary 
system of the United States is thus distinctly seen; and the 
power of the General Government to institute and regulate 
‘it, whether the circulating medium consists of coin or of bills 
of credit, must, in its general policy, as in the terms of its 
investment, be deemed an exclusive power.” 

“The power,” says Mr. Rawle, “to coin money, emit bills 
of credit, and make anything but gold and silver a tender in 
the payment of debts, is likewise withdrawn from them (the 
States), although not withheld from the United States.”— 
Rawle on Const. U. S. 136. 

And De Tocqueville says, “The Union was invested with 
the power of controlling the monetary system, carrying the 
mails, and opening the great roads which were to unite the 
different parts of the country.”—-Democracy in America, vol. 
1, p. 195. 
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I cannot, therefore, doubt that Congress had the power to 
issue their notes as a national currency ; and that, in order to 
give them their highest possible value, to make them lawful 
money and a legal tender, a power clearly taken from the 
States, and which could not be reserved to the people, it was 
a needful, requisite essential, conducive to, and proper means 
to carry into effect the great powers of Congress before 
enumerated, and to give to the country an uniform currency 
of equal value all over the Union. 

That this was done at a time and under circumstances which 
admitted of no other means to carry these great powers into 
full and effective operation, a short review of the past and of 
the present will clearly show. 

At the commencement of the Government (2 Pitkin’s Hist. 
U.S. 337, 338), the debt of the United States was estimated, 
including the assumed State debts, at seventy-five millions 
and a half; and on the Ist of October, 1815 (President’s 
Message, Dec. 5, 1815), after the war of 1812, it was ascer- 
tained to be one hundred and twenty millions of dollars, the 
whole of which was fully paid by the United States. The 
aggregate debt of the United States on the 31st of March, 
1865, officially stated, was, in round numbers, two thousand 
three hundred and sixty-seven millions ; and the interest of 
this sum, for the year then beginning, one hundred and three 
millions, — an annual sum nearly equal to the whole national 
debt in 1815. A rebellion of the most gigantic character, 
involving eleven States in a forcible secession from the Union, 
and establishing a pretended confederate government, with 
all its outward forms, and a very large army, has produced 
this large debt, by obliging us to bring into the field nearly a 
million of men, and to create and support the most efficient 
navy in the world. It would have been in vain to attempt to 
meet this crisis with a mere gold and silver currency, or with 
any of the former expedients. The issue of legal-tender 
notes has alone enabled us to meet this exigency without re- 
sorting to foreign nations for loans, and to crush, as we have 
crushed, this most wicked, unholy, and causless rebellion, led 
by men who have resorted to robbery, wholesale attempts at 
arson, and private assassination. The murder of the Presi- 
dent, and the wholesale butchery of the Secretary of State 
and his family, have fixed an indelible stain on this defeated 
treason. ; 

The Bank of England had been in successful operation for 
nearly a century, when the first Bank of the United States 
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was incorporated, which had been foreshadowed by the propo- 
sition of Robert Morris, in 1780, which ended in the ordi- 
nance of the Congress of the Confederation incorporating the 
Bank of North America. The first bank was well managed, 
but the three State banks, in existence at its commencement, 
had increased to eighty-eight, when it expired in 1811, leav- 
ing the Government entirely dependent on the State insti- 
tutions for the paper, forming a large part of our mixed 
currency, and which, in 1814, became practically our only 
circulating medium (with the exception of the treasury notes) 
upon the suspension of specie payments in that year. 

The Bank of England had suspended the payment of specie 
for its notes in 1797, under the sanction of the Government, 
and did not resume specie payments until 1821; and during 
the whole of that period its notes were practically a legal 
tender. In 1825 she was on the brink of suspension. After 
the Ist August, 1834, the notes of the Bank of England, 
payable to bearer on demand, were declared a legal tender on 
all occasions on which any tender of money may be legally 
made, so long as the Bank of England shall continue to pay 
on demand their said notes in legal coin. The bank in Lon- 
don is liable to pay all its notes, and those of every branch, 
but a branch bank is liable only to pay notes made specially 
payable at it. On the 19th July, 1844, an issue department 
was established, separate from the banking department of the 
institution. 

It is clear, therefore, that the only institution obliged to 
supply gold is the Bank of England, and that in any unex- 
pected emergency, by an Order in Council temporarily, and 
by an act of Parliament permanently, restricting the redemp- 
tion of its notes in specie, its notes may become an univer- 
sal legal tender, and form the only lawful money of the king- 
dom. 

If the first Bank of the United States had been re-chartered 
in 1811, it is hardly possible that it could have avoided sus- 
pending specie payments, and that in the temper displayed 
by the President and leading members of Congress in 1814, 
1815, and 1816, it would have been legalized. 

The second bank began under very unfavorable auspices, 
but by great efforts was enabled to pay specie during the 
course of its national existence, and if that had finally termi- 
nated its career as a bank, in 1834, it might have returned its 
capital to its stockholders. But the administration of the 
bank forgot that it owed its existence and its credit to the 
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General Government, who deposited its funds with it, and 
received its notes in all payments to the United States. The 
bank unwisely attempted to force a charter from Congress, 
and, in doing this, erected itself into a political partisan, in 
opposition to the administration of General Jackson, The 
deposits were. removed in October, 1833, and the people sus- 
tained the measure. The bank then commenced an expansion 
of their discounts, making very large loans upon inadequate 
security, and, by a series of unwise measures, placed a lar, 
portion of their capital beyond their immediate control. 

this situation they sunk into a State institution, loaded with 
heavy bonuses and large subscriptions to works of internal 
improvement, from which they never realized a dollar, and 
with notes in actual circulation amounting to $20,114,227.56, 
whilst it had in its vaults only $5,595,077.25 in specie. 
These notes, being nolonger receivable in payments to the 
United States (the fourteenth section of the Charter being re- 
pealed by the act of 15th June, 1836, 5 Stat. at L. 48), were 
constantly returning, and notwithstanding the loans made in 
Europe, and the issue of post notes, caused the suspension of 
the bank on the 11th May, 1837, when its notes in circula- 
tion were over seven millions, its specie under a million and 
a half, and its total liabilities over twenty-five millions. 

Its last dividend was on the Ist July, 1839, and, after try- . 
ing two short resumptions, it finally passed into the hands of 
trustees for creditors in 1841. The only original stockholder 
that received back his capital was the United States, who, 
under the act of 3d March, 1837, accepted the settlement pro- 
posed by the bank, and took from them their four bonds dated 
10th May, 1837, for the several sums of $1,986,589.04 each, 
with six per cent. interest from the 3d March, 1836, which, I 
believe, were all paid. All the other stockholders lost every 
dollar. The first bank paid its stockholders, apparently, large 
dividends ; but owing to the delay in paying the various in- 
stalments, after it ceased, in March, 1811, an original stock- 
holder, retaining his stock to the last, received an interest of 
six per cent., and lost about six per cent. of his capital, whilst 
a similar stockholder in the second bank received less than 
six per cent. interest, and lost all his capital. 

The payment of the national debt no doubt injured this in- 
stitution, as it deprived it of a valuai:ie investment of its capi- 
til, and forced it to extend its loans to individuals beyond 
what was probably prudent. 

The State banks, in time of profound peace, have repeatedly, 
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suspended specie payments, and the banks in this State were 
in a state of suspension at the breaking out of the rebellion, 
resumed, and at the close of 1861 again suspended, which sus- 
pension has continued to the present time. It was certain 
therefore that a Bank of the United States was practically 
impossible, and no permanent reliance could be placed in State 
institutions over whom the Government had no direct and 
effective control. , 

The United States had, therefore, no resource but to issue 
their own notes, and make them lawful money and a legal 
tender. It became expedient, also, to form national banking 
associations, to issue a national currency, secured by a pledge 
of United States bonds, and redeemable on demand in the 
lawful money of the United States, the legal tender notes. 
These national banks are to supply the place of all State banks 
as banks of issue, and will soon be, by the taxing power of the 
United States, the only issuers of a paper circulating medium. 
These institutions will aid materiaily in restoring the com- 
merce and finances of the Southern States, where they will 
have an ample field for their operation. 

If therefore the legal tender acts be unconstitutional, this 
wise and excellent system of banking is deprived of its princi- 
pal feature in enchancing the value of the paper of the Gov- 
ernment, and this strikes at the very root of the whole plan 
of national banking. 

I am therefore of opinion, that what are called the legal 
tender acts of Congress, are constitutional. 

In this general conclusion I am supported by the previous 
decisions of the Supreme Court of New York for the Seventh 
Judicial District, and of the Court of Appeals of that State ; 
and, from the learned opinions delivered in both these tribunals, 
I have derived great aid and information. The Supreme Court 
of Iowa, in Hitringer v. Bates, 17 Iowa, which I have not 
seen, adopts the same view, and so did the Supreme Court of 
California, in the case of Lick v. Faulkner, decided at the 
July term, 1864. 

I have also derived much valuable information from the 
opinion of Judge Hare, and of our brother ew, when sit- 
ting as President Judge of the Seventeenth Judicial District. 

What, then, is the true construction of the act of 25th Feb- 
ruary, 1862, and of acts of a similar character? By this act 
the notes issued under it, payable to bearer ondemand, ™ shall 
be receivable in payment of all taxes, internal duties, debts, 
and demands of every kind due to the United States, except 
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duties on imports, and of all claims and demands against the 
United States of every kind whatsoever, except for interest upon 
bonds and notes, which shall be paid in coin, and shall also be 
lawful money and a legal tender in payment of all debts, public 
and private, within the United States, except duties on imports 
and interest as aforesaid.” (1 Stat. at L. 345, 532, 710, 822.) 
There is no substantial difference in language in the subsequent 
acts. 

The effect of this provision is to place these notes on the 
same legal footing as gold coin and silver dollars of the United 
States, and to make them as legally available in every respect, 
except in the two instances of duties on imports and interest 
on the public debts, as lawful money and a legal tender. As 
gold and silver dollars would undoubtedly be a legal tender in 
payment of all debts, whether made payable in coin of any 
kind, foreign or domestic, or otherwise, and whether they were 
rents, bonds, mortgages, or deposits, so there can be no doubt 
that in all such cases these notes are alegaltender. Itis also 
clear, that in all suits judgment can only be entered for the 
amount stipulated in the contract, and execution can only issue 
for that sum, interests, and costs. ( Wood v. Bullens, 6 Al- 
len, 516; Henderson v. Pike, S. C. Missouri; Schoenberger 
v. Watts, 1 Am. L. Reg. N.S. 553.) 

It is supposed, however, that the principle of a redeemable 
ground rent stands upon a different footing. Since the act of 
4th April, 1850 (Brightly’s Purdon, 516), all ground rents 
created after its passage are redeemable at any time “ after the 
said ground rents shall have fallen due.” The language of 
this act is very plain in designating the whole transaction as a 
purchase. “ Whenever a deed or other instrument of writing, 
conveying real estate, shall be made, wherein shall be contained 
it reservation of ground rent to become perpetual upon the 
failure of the purchaser to comply with the conditions therein 
contained, no such covenant or condition shall be so construed 
as to make the said ground rent a perpetual incumbrance upon 
the said real estate, but it shall and may be lawful for the pur- 
chaser thereof, at any time after the said ground rent shall 
have fallen due, to pay the full amount of the same, and such 
payment shall be a complete discharge of such real estate from 
the incumbrance aforesaid.” 

By an act of 5th February, 1821 (Brightly’s Purdon, 517), 
it has been provided that where such rents had become vested 
in minors, trustees, or other persons not authorized to release 
or extinguish the same, either party might apply to the court, 
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and have an order made directing ‘such guardian; trustee, or) 
other person to receive such sum with arrearages interest; and’ 
to execute a sufficient release of*such ground rents. And by: 
an aet of 6th September, 1860 (Id. 518), whenevertthere are: 
jadgments or liens on’such ground rents, the personsdesiring:: 
to pay them off may apply to the court, and obtain: an order: 
to pay the amount stipulated into court, who shall: order ‘the 
parties owning said ground rents to extinguish the same. . 

In Ea parte Huff, Judge Kennedy said: (2) Barr, 228), “If 
it was competent for them (the:executors) then: to make the: 
entire contract for the sale executory, what reasonable objec-. 
tion can there be to their making it so in: part? I can see 
none. The stipulation contained in the deed, allowing the 
purchaser to redeem the lot from the payment of the ground: 
rent at any time within ten years, may be regarded as execu- 
tory, and as forming part of the contract for an absolute sale 
out and out, if the purchaser should elect to have it so, and 
therefore, as coming fairly within the powers given them by 
the will. It was a sale of the estate to the vendee in fee, to 
be held by him and his heirs upon their paying the ground 
rent mentioned in the deed, with an election on their part to 
hold the estate absolutely, and entirely released from the pay- 
ment of the ground rent upon the payment. at any time within 
the space of ten years, the gross sum of $533.33. This was 
asale of the estate in fee, leaving it to the election of the 
vendee, to be made within a limited time, whether he would 
continue to hold the estate by paying the ground rent accord- 
ing to the terms of the deed, or would take and hold it re- 
leased therefrom by paying the gross sum.” 

I think, therefore, there can be no doubt that this postponed 
portion of the purehase money comes clearly within the mean- 
ing of the act of Congress ; and as gold coin would be a legat 
payment, so in the same way would be legal tender notes. 
The words used in the act of Congress are the same that were 
employed by the Revolutionary Congress in their recommenda- 
tion to the States to have their issues made a legal tender, 
which produced the very comprehensive Act of Assembly of the 
29th January, 1777. If these payments cannot be made in 
legal tender notes, then they are not protected from State 
legislation by the prohibition to the States making anything 
but gold and silver a tender in payment of debts. The word 
debts must be taken in its largest sense, without regard to 
mere State interpretation, which at one time held legacies not 
included within the term. 
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But ground :rents arealmost entirely confined to the city: of, 
Philadelphia, and do, net exist-in. other States, and it weukl be, 
singular, that the annual rent reserved. in the, same, terms, 
should be payable in legal tender notes, whilst the, principle of 
the purchase money referring to its payment in the same kind 
of money or coin, as aforesaid, should be only, to be, tendered 
in gold or silver dollars. This anomaly should not be allowed | 
to interfere with a great. general measure, vitally essential to 
the crushing out of the rebellion and the preservation of the, 
Union. 

In all ordinary cases.a tender, either in coin or legal tender 
notes, only stops interest. Thata bill for specitic performance 
lies in case of a tender of lawful money for the redemption 
money of a ground rent and a refusal, is clearly shown in 
Weston v. Collins, 12 Law Times Rep. N.S. 4; S. QC. 11 
Jurist, N. S. 190, decided by Lord Chancellor Westbury on 
the 11th February, in the present year. 





Nortu PENNSYLVANIA RAILROAD ComMPpaANy v. HEILMAN. 


It. is the duty of a traveller approaching a railroad crossing to look out 
for the train, and if he fails to take this precaution he is guilty of negli- 
gence, and cannot recover in a suit for an injury to himself and property 
by reason of the train coming in colision with him. 


Error to the District Court of Philadelphia. 

The opinion of the court was delivered by Strone J. 

The plaintiff sued for an injury to himself and his property, 
caused, as he alleged, by the negligence of the defendants. It 
was the result of a collision. ‘The accident occurred at the 
intersection of the defendants’ railroad with Dauphin Street, 
along which the plaintiff was driving a horse attached to a 
covered wagon. At the crossing a regular passenger train on 
the railroad came in contact with the horse and wagon in con- 
sequence, as was averred, of the carelessness of ‘the defen- 
dants’ agents. Whether there was such carelessness was sub- 
mitted to the jury, and of the mode of submission there is no 
complaint. But the contest in the court below involved also 
the jury how far, if at all, the negligent conduct of the plain- 
tiff had contributed to the hurt sustained by him. There was 
evidence that, as he approached the crossing of the railroad, he 
was seated far back in his covered wagon with the curtains 
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down (closed) ; that the curtains were tight, though there 
was a small glass window on each side, and that a person com- 
ing down Dauphin Street in the direction in which he came, 
could have seen the railroad track had he looked out, for from 
seventy to seventy-five yards from its insection with Dauphin 
Street. Such evidence justified the defendants in proposing 
their points to the court, the first of which was as follows: 
“That it is the duty of a traveller approaciiing a railroad 
crossing to look along the line of the railroad and see if any 
train is coming; and if the jury believe the plaintiff failed to 
take such a precaution, he was guilty of negligence, and can- 
not recover in this suit.” This point the court answered by 
saying, “ This is one of the reasonable precautions a man is 
bound to use, and its absence is evidence of neglect.” This 
was not a full answer to the point. The court conceded that 
looking out for the approach of a train is a duty, when a trav- 
eller is about to cross a railroad track, but instead of charging 
the jury that failure to look out is negligence, instructed them 
that it was evidence of negligence. This was not all the de- 
fendants asked, nor all they were entitled to have. Absence 
of such a precaution was more than evidence of negligence. 
It was negligence itself, and it was such as may have contrib- 
uted directly to the injury, for the uncontradicted evidence 
was that the plaintiff drove his horse and wagon slowly upon 
the track in front of the passing locomotive. If he did this 
without looking along the track, he acted without any pre- 
caution against a known danger, and he was not entitled to 
recover if his want of precaution contributed to his hurt. 

That what constitutes negligence in a particular case is gen- 
erally a question for the jury, and not for the court, is un- 
doubtedly true ; this, because negligence is want of ordinary 
care. To determine whether there has been any, involves, 
therefore, two inquiries : first, what would have been ordinary 
care under the circumstances ; and, second, whether the con- 
duct of the person charged with negligence came up to that 
standard. In most cases the standard is variable, and it must be 
found by a jury. But when the standard is fixed, where the 
measure of duty is defined by the law, entire omission to 
perform it is negligence. «In such a case the jury have but 
one of these inquiries tomake. They have only to find wheth- 
er he upon whom the duty rests has performed it. If he has 
not the law fixes the character of his failure, and pronounces 
its negligence. Of this there are many illustrations. 

Now that it is the duty of a traveller when approaching the 
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intersection of a railroad with a common highway to look out 
for approaching trains or engines, the court below asserted 
more than once, and correctly. That standard of duty is fixed 
by the law. At the place of intersection there are concurrent 
rights. Neither the traveller on the common highway, nor 
the railroad company, has an exclusive right of passage. Even 
on a common road, travellers must look out for the approach 
of other vehicles passing. And this is the more necessary at 
a railroad crossing, because movement upon such a road is 
more speedy, and because the consequences of a collision are 
usually so disastrous. Precaution, looking out for danger, is 
therefore a duty. It was well said in 2teeves v. The Dela- 
ware and Lackawanna Railroad Company, 6 Casey, 464, 
“The traveller has the obligation of prudence upon him, he is 
bound to stop and look out for trains, and may not rush heed- 
lessly, or remain unnecessarily in a spot over which the law 
allows engines of fearful power to be propelled.” Not looking 
for a coming train is not merely an imperfect performance of 
duty ; it is an entire failure of performance. Had the court 
been asked to declare failure to look out, until the plaintiff 
was within a certain distance of the intersection, to be negli- 
gence, the case would have been different. That was the 
state of facts in Pennsylvania Railroad Co. v. Ogier, 11 
Casey, 60. There it would necessarily have been for the jury 
to determine what degree of vigilance he should have exer- 
cised. But not looking at all is an entire absence of vigilance. 
We think, therefore, the court should have instructed the jury 
that it was negligence itself, and not merely evidence of it, 
from which they might or might not find it. This would have 
them left to find whether the plaintiff had looked for a train, 
and if he had not, whether his neglect to look had been a con- 
tributing cause of the injury he had received. 

The second point proposed was but a repetition of the first ; 
and the answer is obnoxious to the same criticism. 

Judgment reversed, and a venire de novo awarded. 








New York Supreme. Court.—General Term.—May, 1865. 
Before INcraHAM P. J., CLERKE and Barnarp JJ. 


THe American Guano Company v. THe Unitep Srares 
Guano Company ef al. 


Except so far as it is otherwise provided by the act of Congress of Au- 
gust, 1856, all American citizens have equal rights upon islands discovered 


by any of them. 
That statute confers no rights upon any one who does not both discover 
an island, and retain possession thereof, until his title is confirmed by the 


federal government. 

One who, acting upon information from another person, of the existence 
of a guano island discovered by the latter, takes the first actual possession 
thereof, cannot claim an exclusive title as discoverer, under the act of Con- 


gress of August, 1856, even as against third persons. 


This action brought to establish the title of the plaintiff to 
guano on an uninhabited island in the Pacific Ocean, 

This island was discovered in September, 1842, by Captain 
George E. Netcher. He gave the island the name of How- 
land’s Island. He discovered on the island large quantities of 
guano, and took possession of it in the name of the United 
States. Nothing more was done by him in regard to the isl- 
and, except landing upon it and fishing on its shores, at that 
time. He did not return from the whaling voyage in which 
he was then engaged until 1846, when he gave notice of the 
discovery to. Faber, a manufacturer of charts, by whom its 
location was noted on charts sold by him. In 1848, Captain 
Netcher again visited the island, landed on it, and found it 
still uninhabited. 

In March, 1856, Captain Taylor informed Captain Netcher 
that he had discovered an island in the Indian Ocean, with a 
large deposit of guano, and they agreed to unite their respec- 
tive claims, and then made an agreement with Alfred G. Ben- 
son to become their agent for the sale of their rights and 
claims, and gave him a power of attorney for that purpose. 
Shortly thereafter they-gave to Benson a conveyance of their 
claims for the same purpose. Afterwards A. G. Benson, be- 
ing embarrassed, with the consent of Netcher and Taylor, 
conveyed the said rights and claims to George W. Benson 


upon the same trust. 
On the 26th of October, 1858, George W. Benson, with the 
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‘éonsent of Captains Netcher and Taylor, and A. G. Benson, 
conveyed the same rights to Egbert Benson and others, in 
trust for an association, to be organized as the United States 
Guano Company. 

In November, 1858, these trustees conveyed the rights and 
-elaims of Netcher and Taylor back to George W. Benson, 
who, thereupon, conveyed the same to the United States Guano 
Company, which had become incorporated. 

All the conveyances were assented to by Captains Netcher 
and Taylor, and a valuable consideration was paid therefor by 
the company. 

In October, 1856, Netcher and Taylor assert that they 
authorized Arthur Benson to take possession of the island for 
them, which they claim he did on the 5th of February, 1857. 
He then réturned to New York, and on the 28th of. April, 
1857, gave information to Captain Netcher of his doings. It 
must be remembered that Arthur Benson was at this time in 
the plaintiffs’ employ in regard to the other island. 

On the 2d of May, 1857, A. G. Benson, as the assignee of 
Captain Netcher, made an application to the Secretary of State 
‘of the United States to have his discovery recognized under 
‘the act of Congress passed August 18, 1856. When Arthur 
Benson took possession in 1857, he built a house on the island, 
and left a notice that he had taken possession of the island as 
the property of A. G. Benson. It is also shown that the 
defendants, the United States Guano Company, became incor- 
porated in 1858, and that in 1860 they were recognized by the 
United States Government as the assignees of the discoverer 
of Howland’s Island. That the bond required by the statute 
was given, and a proclamation issued by the Secretary of 
State, declaring that company to be the owners of Howland’s 
Island, and entitled to the protection of Congress. 

In 1859 the United States Guano Company took measures 
for mining the guano on the island, and a vessel was sent to 
the island in February, which vessel arrived in June, and was 
driven away by persons sent there by the plaintiffs. 

Difficulties afterwards took place between the agents of both 
companies, in attempts to get the possession of the island, 
and to take guano therefrom. 

On these proofs, the defendants moved to vacate the injunc- 
tion granted to the plaintiffs, restraining the defendants, their 
agents and servants, from landing upon the island, or occupy- 
ing the same, or removing any guano therefrom, or mining 
the same, and also from interfering with the plaintiffs or their | 
exclusive right of mining guano thereon. 
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In opposition to this motion, the plaintiffs claimed that in 
April, 1857, the plaintiffs were organized as a corporation, of 
which Alfred G. Benson was President; that the company 
was organized under an arrangement with Benson and Turner 
to take’ possession of Baker’s Island, and such other islands as 
Turner and Benson had any knowledge of, or might be dis- 
covered ; that the company purchased Baker’s Island, and 
afterward James’s Island. Inquiry was then made as to the 
third island, when Benson said, “I have got that right,” and 
the plaintiffs rested satisfied ; but although repeatedly spoken 
to on the subject, he did not name the island, or disclose its 
position ; that afterwards they were told it was Howland’s 
Island. That Arthur Benson, son of A. G. Benson, was sent 
out by them as a private association, before they were incor- 
porated in October, 1856. The instructions from A. G. Ben- 
son to his son did not name Howland’s Island, and, on the 
discovery of this omission by the Secretary, he told Arthur, 
“Of course, all the islands you discover and touch at, you 
will take possession of for the benefit of the company,” to 
which he assented. 

In February or March, 1857, A. G. Benson resigned as 
President. On Arthur’s return, he made a report of his pro- 
ceedings, but did not report Howland’s Island, for the reason 
that it was not in his instructions ; but admitted, orally, that he 
had taken possession of all the islands for the company. 

It also appeared by the affidavit of Charles H. Judd that, at 
the request of the American Company, he went from Hono- 
lulu to Howland’s Island with Arthur Benson, and arrived 
there on 5th February, 1857, and then landed and took 
formal possession in the name of the United States, on behalf: 
of A. G. Benson and his associates. They erected a house, 
and took samples. . They raised the American flag, and left 
it flying on the island. 

That he went again in March, 1859, as the agent of the 
plaintiffs, and renewed, in their name, the possesston taken by 
Arthur Benson in 1857, and by Lewis in 1858. 

A large amount of evidence was also given as to the acts of 
Arthur Benson as to the state of the island and guano upon it, 
and other matters not necessary to be referred to in the decis- 
ion of this appeal. 

Upon the hearing, at Special Term, the motion to dissolve 
the injunction was denied, and the defendants appealed to the 
General Term. . 

By the Court — InGranam P. J. — The main question in- 
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volved in this appeal is whether either of the parties has the 
exclusive right to the guano on this island, and to the posses- 
sion of it. 

The only grounds on which the plaintiffs can claim such 
rights must be founded on the supposed discovery of Arthur 
Benson, when sent out by the company as their agent to take 
possession of Baker’s and Jarvis’s Islands, and such other 
islands as may be discovered. 

It seems to be conceded that his instructions contained no 
reference to Howland’s Island, by name. Whether A. G. 
Benson, the President of the Association, intentionally or acci- 
dentally omitted it from his instructions, is not, in my judg- 
ment, material to the decision of this case. Neither the plain- 
tiffs nor the defendants could obtain a right to the exclusive 
possession by virtue of discovery, irrespective of the act of 
Congress passed in August, 1856. Such discovery belongs 
to the United States, and, until some exclusive rights are ob- 
tained in pursuance of the provisions of that statue, all the 
citizens of the United States possess equal rights to go there. — 
Johnson v. McIntosh, 8 Wheaton, 543. 

Even if it could appear, from the facts in this case, that A. 
G. Benson, having the control of the title of the discoverers of 
the island, and had led his associates to suppose he would, at 
a subsequent period, turn it in as a part of the property of the 
company when incorporated, still, as such transfer was never 
completed, and as he held the title from the assignors merely 
for the purpose of selling for their account, there can be no 
pretence that any title ever vested in them, or that they had 
ever placed themselves in a position by which they could en- 
force a conveyence of such title without compensation to the 
real owners of the claim. 

Nor can the plaintifis ever claim title to this island, or the 
guano upon it, as the discoverers. They never were such; 
when they sent their agents, first Arthur Benson, and then Dr. 
Judd, they had full knowledge of the existence of the island, 
and of the discovery of it by Netcher, long before. 

The source of their information was their President, who was 
at the time the agent of Netcher and Turner in the sale of 
their claims to discovery. As their President, having knowl- 
edge of these facts, his knowledge is to have the same effect 
as knowledge of the company, so that in no event could the 
company be freed from notice that Benson was not the owner, 
and that Netcher and Turner had rights which they could not 
obtain, except by purchase from them or their agent. 
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Nor even if they were ignorant of the discoveries of Netcher 
- previously, and were not bound by the knowledge of their 
President, would their landing on the island give them any 
rights, It had been previously discovered, and the discovery 
made known in this country. Theact of Congress of August, 
1856, gives nq right except to the first discoverer, and requires 
him to give notice, as soon as practicable, to the State Depart- 
ment. 

Under neither of these provisions can the plaintiffs place 
themselves so as to be entitled to exclusive possession. 

Nor have they ever made the application to the Government, 
and obtained from the proper authority, the right to the exclu- 
sive possession. Without it, they even, if the discoverers, 
could exercise no exclusive control, and could prevent no other 
citizens from doing anything they could do with the materials 
found upon the island, unless they had reduced the same to 
possession. 

It is, therefore, very clear that the plaintiffs have no title, 
either by discovery or by authority from the United States to 
claim the exclusive possession and right to take guano from 
this island as against defendants. 

The defendants claim to be vested with such exclusive right 
under proceedingstaken by them, through which they obtained 
from the Secretary of State a declaration that they were en- 
titled to the exclusive right and privileges of oceupying the 
island for the purpose of obtaining the guano thereon, and of 
selling and delivering the same. 

It is not necessary for the purposes of this appeal, for us to 
decide upon the validity of this proceeding before the Secre- 
tary of State, or of this claim as now made. It is more proper 
to leave the decision of that question to the trial of the cause, 
or such other proceedings as may be taken to have it set asice- 

There are facts appearing here which are sworn to in the 
plaintiffs’ papers, and not contradicted, which entitle the plain- 
tiffs to protection ona preliminary injunction. It may be well 
doubted whether any such exclusive right can be granted to a 
discoverer, who does not comply with the provisions of the 
statute in taking possession on the discovery, and keeping such 
possession until his title is confirmed by the Government. He 
camot rest on a mere discovery without possession. There 
never was any such possession until the island was visited by 
Arthur Benson, and his possession was involved in doubt, ‘as 
he was not in the defendants’ employ, and does not appear to 
have had any instructions from them, while his expenses were 
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borne by the plaintiffs. In whose service he was, and by what 
authority he was acting, must be decided hereafter. Enough 
however does appear to show that from the first discovery by 
Netcher, in 1842, until the visit of Arthur Benson, in 1857, 
no actual possession had been taken by any one, and that Ben- 
son’s possession was only for a short period. 

That in 1858, when visited by Lewis, it was uninhabited, 
and remained as when left by Benson, and that while in that 
unoccupied condition the plaintiffs, by their agents, went upon 
the island, expended large sums of money, and mined large 
quantities of guano, which was conveyed to the shore previous 
to September, 1861, when the defendants landed and took 
possession of the same. 

In regard to this property, the plaintiffs are entitled to pro- 
tection. The money was expended and the work performed 
while the island was uninhabited, and while no possession had 
been taken or continued by the discoverer. The only at- 
tempted possession is claimed by both parties, and thealleged 
interference with the plaintiffs’ property is not denied as fully 
as it should be to free them from the charge. 

Upon an island belonging by discovery to the United States, 
of which no possession or exclusive rights have been obtained, 
I have before remarked that all citizens have equal rights, and 
if during such period while it is so unoccupied, money is ex- 
pended or property placed upon it, it is as much entitled to 
protection as if it belonged to the discoverer. The declaration 
from the Secretary of State appears to have been made in 
August, 1860, while the moneys expended, work done and 
property placed upon the island, appear to have been all pre- 
vious to that time. With this the defendants have no right, 
and the injunction, so far as it protects this property, should 
be maintained. 

My conclusions are, — 

First. That the plaintiffs have no right to the exclusive 
possession of this island, or of the guano upon it, and have no 
right to exclude the defendants from the island, or from min- 
ing guano thereon. This part of the injunction should be 
vacated. 

Second. That the plaintiffs, having expended money in the 
construction of works, and placing improvements upon the 
island, and in mining guano, are to be protected in the enjoy- 
ment of such property, and in the possession of the guano so 
mined, and that so much of the injunction as restrains the 
defendants from interfering with the works, or property, or 
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guano mined by the plaintiffs, or preventing them from remov- 
ing the same, should be continued. 

Third. That the defendants should be restrained from any 
interference with the plaintiffs or their agents in mining guano 
and removing the same, provided that in such mining the 
plaintiffs shall not interfere with the property or works of the 
defendants, and that the injunction should be so moditied. 

James Emott for appellants ; J. 22. Whiting for respondents. 
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Queen’s Bench. 


Smira AND ANOTHER, Assignees of JoHN WILLDEN, the 
younger, v. Hupson. 


The defendant, a corn merchant at C., sold by sample to J. W., on the 3d 
of November, 1864, goods above the value of £10, under a verbal contract. 
He delivered them on the 7th of November, in accordance with trade usage, 
at the S. Railway station, to J. W.’s order. On the 9th of November J. W. 
became bankrupt, and, previous to his bankruptcy, be had taken no active 
step whatever with respect to the acceptance or declining of the goods, 
which were then unpaid for, and had not been compared with the sample. 
The defendant gave the railway authorities at S. notice, on the 11th of No- 
vember, not to part with the goods to the bankrupt’s assignees without his 
consent. The assignees claimed them onthe Ist of December, but the rail- 
way company, on the 5th of December, re-delivered them to the defendant 
at his request. 

In an action by the assignees against the defendant for the recovery of 
the goods,— 

‘Held, that the defendant was entitled to have the goods re-delivered to 
him, inasmuch as, first, there had been no acceptance and receipt of them 
by J. W. or his assignees sufficient to satisfy section 17 of the Satute of 
Frauds; and, secondly, the goods were not, at the time of the bankruptcy, 
in the “ order and disposition” of the bankrupt, within the meaning of 12 
& 13 Vict. c. 106, s. 125. } 

i 


Case stated by consent and by order of ‘Suer J., for the 
opinion of the court, ou’ the following facts :—John Willden, 
the younger, who is hereinafter referred to as the bankrupt, 
for some time prior to the month of November, 1863, carried 
on business as a corn merchant at East Dereham, in the county 
of Norfolk. The defendant is a farmer rpsiding at Castle 
Acre, in the same county. : 

The defendant, on the 3d day of November, 1863, at the 
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market at King’s Lynn, entered into a verbal contract with 
the bankrupt to sell him forty-eight and a half quarters of 
barley, at thirty-five shillings per quarter, the price amounting 
to £84 17s. 6d. There was no written contract, and no pay- 
ment on account. The sale was by sample, and the bulk was 
taken on November 7th by the defendant, in his own wagons, 
to the goods-shed of the Swaffham Railway station, and left on 
the platform there with a delivery-note in his own handwrit- 
ing, in the words following :— 


“Great Eastern Railway, 
“To the Station-master, Swaffham station, 
“November 7th, 1863. 
“Reeeived 97 barley, consigned to the order of Mr. Will- 
den, of Dereham, from 
“Tuomas Moore Hupson, 
“Castle Acre.” 


No receipt was given by the railway company for the corn. 
It is the custom of the trade for the buyer to compare the 
sample with the bulk, as delivered, and if the examination is 
not satisfactory, to strike it, 7. e., refuse to accept it, and 
allow it to remain as the property of the vendor. Notwith- 
standing the delivery of the bulk by the det endant at the 
Swatf ham station, it was in the power of the bankrupt to strike 
the corn if it had not proved to be according to sample, on 
examination by him, or on his behalf. 

On November 9, the above-mentioned John Willden was 
adjudicated a bankrupt, on his own petition filed that day. No 
portion of the corn was paid for at that time. 

On November 11, the defendant gave a verbal notice to the 
station-master at Swaffham not to deliver the corn into the 
possession of the bankrupt or his assignees, or any other per- 
son, without his (Hudson’s) written “consent, but to deliver 
the same to him on his order; and subsequently , on the same 
day, gave a written notice to the station-master to the same 
effect. The station-master promised the defendant that no 
one should remove the corn without his instructions. At the 
time these notices were given, the corn was still on the plat- 
form of the goods-shed at the station, the bankrupt had given 
no order or directions respecting it, nor had he examined it to 
see whether the bulk corresponded with the sample, nor had 
he given any notice to the defendant that he accepted or de- 
clined the corn. 
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No demurrage was charged by the railway company in re- 
spect of the corn. It was the custom of the company to charge 
demurrage on corn or other goods left at the station for up- 
wards of five days, but not for any shorter period. On De- 
cember Ist, the plaintiffs were duly appointed assignees of the 
bankrupt, and on the same day they gave notice to the railway 
company that they claimed all the corn which had been left by 

various persons to the order of the bankrupt at the different 
stations of the railway. The railway company, on being in- 
demnitied by the defendant, delivered the forty-eight and a 
half quarters of barley to him on the 5th December, 1864. 
The plaintiffs, as such ‘assignees, contend that there was a per- 
fect delivery of the barley to the bankrupt, that the ¢ransitus 
was at an end, and that the property in ‘the corn passed to 
them as such assignees. They also claim to be entitled to the 
corn as being, under the circumstances above stated, in the 
order and disposition of the bankrupt at the time of his bank- 
ruptcy. The defendant contests the above claims altogether. 
The question for the opinion of the court is whether the plain- 
tiffs, under the circumstances, were entitled to the barley. 

Mellish Q. C. ( Metcalfe with him), for the plaintiffs.—1st. 
The transit was at an end, and the defendant had no power, 
therefore, to stop the goods in transitu. [This point was, 
after a short discussion, admitted by the defendant's counsel, 
the court being clearly of opinion in favor of the plaintiffs 
upon it.] 2d. There was an acceptance and receipt sufficient 
to satisfy the Statute of Frauds, section 17. The goods were 
delivered to the buyer's order at the place he specifies, and 
remained there four days. Lapse of time, without more, is 

evidence of acceptance and receipt. [Cocksurn C. J.—Sup- 
pose the goods had not corresponded with sample, would the 
purchaser have been bound to keep them?] That is another 
question. There may be acceptance in the sense to satisfy the 
statute, and yet not so as to preclude the buyer from sending 
the goods back for non-correspondence with sample. Taylor 
v. Wakefield, 6 E. & B. 765; Bailey v. Sweeting, 9 W. R. 
273, 30 L. J. C. P.-150; Morton v. Tibbett, 15 Q. B. 428; 
Bushel v. Wheeler, 15 Q. B. 442 (n). [Bracksurn J. re- 
ferred to Meredith v. Meigh, 2 E. & B. 364, 1 W. R. 368.] 
3d. Assuming there was no actual acceptance, the goods were 
in the ‘‘ order or disposition” of the bankrupt at the time of 
his bankruptcy, and, therefore, passed to his assignees. 

Gray Q. C. (J. Brown Q. C., and Bayford, “with him). 
There was no acceptance within the statute. The buyer never 
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went near the station to look at the goods, and never could 
have meant to pay for them, being on the verge of bankruptcy. 
[Cocksurn C. J. —Is there any case where, when the seller 
has done al he can, he can claim his goods back again?] The 
acceptance by the buyer is necessary ‘to bind the vendor thor- 
oughly to his contract : Godts v. Rose, 17 C. B. 229, 4 W. R. 
129; Gibson v. Bray, Holt N. P. 556; Norman vy. Phillips, 
14M. & W. 277; ZHart v Bush, 27 L. J. Q. B. 271; Hunt 
v. Hecht, 8 Exch. 814; Chitty on Contracts, 6th ed. 354. 
Then, the bankrupt never havi ing accepted, the subsequent 
acceptance by the assignees, after the defendant had given 
notice to rescind, is unavailing. Again, these goods were 
never in the order and disposition of the bankrupt. There 
was no assent by the real owner to the bankrupt’s having them 
as reputed owner: Wilkins v. Bromhead, 7 Scott N. R. 921; 
Load vy. Green, 15 M. & W. 216; 12 and 13 Vict. ec. 106, 
s. 125. 

Mellish Q. C., in reply, remarked on the cases cited for 
the defendant. As to the assignees’ power to accept, he re- 
ferred to Scott v. Pettit, 3 B. P. 469.  [Brackpurn J. re- 
ferred to Van Casteel v. Booker, 18 Li. J. Exch. 9.) 

Cocxsurn C. J.—This case has been argued before us 
with very great ability, and we are much indebted for the 
light which the learned counsel have thrown upon the subject. 
I am of opinion that our judgment should be for the defend- 
ant. Several questions have been brought before our notice, 
of which the first is, whether the defendant had a right to stop 
these goods in transitu. Now it is quite clear, upon this 
point, that the transit was atan end. The goods had arrived 
at their destination ; they were in custody of the railway com- 
pany as warehousemen, and not as carriers, and the defend- 
ant had accordingly no power to stop them. The next ques- 
tion is the most important, viz., whether, when the defendant 
demanded possession of the goods, the property in them was 
in him, with a right to have them given up to him upon de- 
mand, and the answer to this question depends upon whether 
the requirements of the 17th section of the Statute of Frauds 
were complied with or not. Was the delivery to the railway 
company of the goods then, and the receipt of them by the 
company, for the purchaser, a receipt and acceptance to sat- 
isfy the statute? I am of opinion that such receipt and accept- 
ance were not sufficient. The cases of Z/art vy. Bush and 
Hunt vy. Hecht are conclusive, to my mind, to show that the 
delivery to the railway company in this case was not equiva- 








£e@ 


etn trainees 


362 Ltecent English Case. 


lent to a receipt and acceptance of the goods ,by the buyer. 
In Hart v. Bush the goods were, by arrange ment, sent to a 
wharf to be put on board ship, to be delivered afterwards at 
their final destination, and there the court held that there had 
been no receipt and acceptance within the statute. Now here 
the goods were placed with the railway company in order to 
be forwarded subsequently to whatever place the buyer should 
indicate. The two cases appear to me to be almost on “ all 
fours” with each other. The second case, that of Z/unt v. 
Hecht, goes still further. There it was held that where a 
buyer had a right to inspect the article sold to him before 
finally determining upon keeping it, then, until he had done 
so, there was no acceptance. There is, therefore, a distinction 
between mere bodily receipt and receipt animo accipiend?. 
In the present case the sale was a sale by sample, and the 
buyer had a right to see that the bulk corresponded with sam- 
ple, and until he had seen that, there was no acceptance. 
With regard to the point whether the assignees were en- 
titled to accept, for the bankrupt, it is not necessary to deter- 
mine whether, in general, they have a right to accept goods 
ordered by the bankrupt previous to his bankruptcy. I as- 
sume, for the present, that assignees have power to perfect a 
bankrupt’s inchoate right. But, in this particular case, could 
they do so? Before they made the attempt, the seller had 
asserted his right to rescind, and if he had power,to do that, 
no after act on the part of the assignees is of eny avail. Now 
the 17th section of the Statute of Frauds enacts, amongst 
other things, that “no contract for the sale of goods, &c., for 
the price of £10 and upwards, shall be allow ed to be good, 
except the buyer shall accept part of the goods so sold, : and 
actually receive the same ;” and the effect of this section is, 
that until there is acceptance, there is no valid contract. But 
the passing of the property depends ou the validity of the 
contract, and if there is no efficacy in the contract, no proper- 
ty passes. The property therefore remained in the seller, 
there being no acceptance and receipt, and he had a right to 
assert it. The railway company, also, I will not say attorned 
to him, but in a measure admitted the validity of his claim. 
If the defendant had done nothing, the case would have been 
taken out of the statute, and the necessity of a written con- 
tract would have been dispensed with. But, under thecircum- 
stances of the case, the defendant would have had a right to 
rescind if the buyer had not become bankrupt, and had done 
nothing towards acceptance of the goods at the time when 
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possession of them was re-asserted, and the defendant has the 
same right against the assignees. There remains the question as 
to the goods being in the order or disposition of the bankrupt. 
The case of Load vy. Green, I think, disposes of this etfectu- 
ally, and I concur in the sound sense and good law of that 
decision. Here the real owner never intended the purchaser 
to have possession as reputed owner, and therefore it cannot 
be said that the buyer had these goods in his “ order or dispo- 
sition.” Thus this ground of objection to the defendant's 
right fails also; and accordingly, upon all the three grounds 
insisted on against him, he is entitled to our judgment. 
Biacksurn J.— I am of the same opinion. The case does 
not depend upon stoppage én fransitu, but the main question 
is, whether the 17th section of the Statute of Frauds has been 
satistied, and it is not contested that, in order to satisfy that 
section, there must be an actual acceptance and receipt. Now, 
in this case, the goods lie at the railway station from the 7th to 
the 9th November, without the bankrupt doing anything re- 
specting them, and I think their so lying there is some evidence 
of acceptance, because, according to the later cases, a man may 
accept goods by “taking to” them, subject to a subsequent 
examination of their quality. But when we consider the short 
lapse of time here, and the fact that the buyer was on the eve 
of bankruptcy, the inference of acceptance cannot be drawn. 
There was no acceptance then up to 9th November, and the 
contract at that date was not good. What is the effect of that 
fact? Thecases cited —Meredith v. Meigh, and others—show, * 
under such circumstances, the property is still in the vendor, 
and that if, for example, the goods were to perish they would 
perish to the vendor and not to the purchaser. Up to the first 
of December, then, the goods were Hudson’s goods, and on 
the 11th November previous, he demanded them back, and the 
railway company agreed not to part with them without giving 
him notice. Now, after this, could there be any subsequent 
acceptance without Hudson’s assent? The case of Bailey v. 
Sweeting does not affect this question, unless we were to hold 
that there was an actual acceptance ; but such an acceptanee 
there cannot be against the will of the vendor. Acceptance, 
to be good, must be “ with the assent of the vendor,” and to 
that effect my brother Willes expressed himself during the 
argument in Bailey v. Sweeting. He says, alluding to Taylor 
v. Wakefield, “ That was a peculiar case. There had been no 
acceptance with the assent of the vendor, and therefore the case 
falls within the list of cases in which there had been no accept- 
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ance.” Upon the last question, whether the goods were in the 
order and disposition of the bankrupt, I think the case of Load 
v. Green satisfactory. In order to bring a case within the 
provisions of the statute, the true owner must consent to the 
person to whom the goods are given holding them as reputed 
owner; and here there was no such consent. Upon this 
ground therefore, as wellas on the-others, I think the defendant 
is entitled to our judgment. 

Me.ior J.—In this case the sale was one of gone by sam- 
ple, under a verbal contract, and by section 17 of the Statute 
of Frauds, such a sale must be completed by acceptance and 
actual receipt by the buyer of part of the goods so sold. Now, 
here the goods so sold were sent to the railway station to the 
buyer’s order. But the buyer gave no order, and did nothing 
concerning them. By no personal act of his did he accept 
and receive the goods. I agree that there may be cases where 
there is such an ‘acceptance as to bind the contract, and yet 
that afterwards the vendee may refuse to carry it out ; because, 
for instance, the goods are not in accordance with sample. 
But here the vendor had given the railway company notice 
not to part with the goods, before anything whatever was done 
by the purchaser. I think, therefore, that the property in the 
goods had not passed. As to the other points in this case, I 


agree in opinion with my Lord and my brother Blackburn. 
Cocksurn C. J. intimated that Suez J., who was obliged 
_ to leave the court before the conclusion of the arguments, was 
of the same opinion with the rest of the court. 
Judgment for the defendant. 
Attorney for the plaintiffs, 2. Metealfe. 
Attorneys for the defendant, Holmes & Imprey. 
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DIGEST OF RECENT OASES.' 


BASTARDY. 





Proceedings under the Bastardy Act [Rev. Stat. tit. 7, sec. 
38], though civil in their nature, are in form like criminal 
proceedings ; and a justice of the peace before whom they are 
pending may, on an adjournment, require the defendant to 
enter into a recognizance for his future appearance. 

And where the recognizance requires him not only to ap- 
pear, but to abide the judgment of the court, it is valid. 

The condition to abide the judgment of the court is not 
satisfied by a mere appearance of the defendant at the ad- 
journed court, but he must appear at all the times fixed by 
future adjournments, and whenever required by the court. 

Where a bastardy case was adjourned by the justice from 
the 20th to the 27th of October, 1860, and thence, by agree- 
ment of the parties, from day to day till the 21st day of Sep- 
tember, 1861, without the appearance of either of the parties 
on any of the days of daily adjournment, it was held that the 
case was still open, and within the jurisdiction of the justice, . 
and that a recognizance entered into by the defendant with a 
surety at the first adjournment, to appear on the 27th day of 
October, 1860, and abide the judgment of the court, was for- 
feited by his default of appearance when called on the 21st 
day of September, 1861, although he had appeared at the 
adjourned court on the 27th of October, 1860. 

To make such adjournments legal, however, there must 
have been an actual adjournment from day to day. If a case 
should be suffered to lie without any regular adjournment, to 
be called up at some future and uncertain time, it would be 
discontinued thereby. 

Where the record of the justice was, that the parties agreed 





' These abstracts have been taken from the reports of recent English 
cases in the different periodicals, mainly from the Weekly Reporter, an ex- 
cellent and reliable journal of legal matters, from advance sheets of the 
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various courts by which the decisions were rendered, and from reliable 
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that the case should be contiuued from day to day as security 
for the performance of certain terms of settlement by the de- 
fendant, until further action should be required by either 
party, and that ‘* the case was thus continued, without the 
appearance in person or otherwise of either party, and without 
any further action or order by the court, until the 21st day of 
September, &e.,” the record was held to mean that the case 
was actually continued from day to day, without any further 
action or order of thé court than such continuances. 

A recognizance is an obligation of record, and is strictly a 
bond, and where adapted to the nature of the case will answer 
the requirement of a bond in a statute.—New Haven v. Togers, 
32 Conn. 221. 


BLOCKADE. 


A blockade may be made effectual by batteries on shore, 
as well as by ships afloat; and in case of an inland port, may 
be maintained by batteries commanding the river or inlet by 
which it may be approached, supported by a naval force sufti- 
cient to warn off innocent and capture offending vessels at- 
tempting to enter. 

The occupation of a city by a blockading belligerent, does 
not terminate a public blockade of it previously exisiting ; the 
city itself being hostile, the opposing enemy in the neighbor- 
hood, and the occupation limited, recent, and subject to the 
vicissitudes of war. Still less does it terminate a blockade 
proclaimed and maintained not only against that city, but 
against the port and district commercially dependent upon it, 
and blockaded by its blockade. 

A public blockade, that is to say a blockade regularly noti- 
fied to neutral governments, and as such distinguished from a 
simple blockade, or such as may be established by a naval offi- 
! cer acting on his own discretion, or under direction of his su- 
periors, must, in the absence of clear proof of a discontinu- 

ance of it, be presumed to continue until notification is giyen 
| by the blockading government of such discontinuance. 
| A vessel sailing from a neutral port with intent to violate a 
| blockade, is liable to capture and condemnation as prize from 
i | the time of sailing; and the intent to violate the blockade is 
ag not disproved by evidence of a purpose to call at another 
| | neutral port, not reached at time of capture, with ulterior des- 
tination to the blockaded port. 
Evidence of intent to violate blockade may be collected 
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from bills of lading of cargo, from letters and papers found on 
board the captured vessel, from acts and words of the owners 
or hirers of the vessel and the shippers of the cargo and their 
agents, and from spoliation of papers on apprehension of cap- 
ture.—The Circassian, 2 Wallace. 


’ CHARTER-PARTY. 


A stipulation in a charter-party that the chartered vessel, 
then in distant seas, would proceed from one port named 
(where it was expected that she would be) to another port 
named (where the charterer meant to load her), “ with all possi- 
ble dispatch,” is awarranty that she will so proceed ; and goes 
to the root of the contract. It is not a representation simply 
that she will so proceed, but a condition precedent to a right 
of recovery. Accordingly, if a vessel go to a port out of the 
direct course, the charterer may throw up the charter-party. 

Ex. gr. A vessel, while on a voyage to Melbourne, was 
chartered at Boston for a voyage from Calcutta to a port in 
the United States. The charter-party contained a clause that 
the vessel was to “proceed from Melbourne to Calcutta with 
all possible dispatch.” Before the master was advised of this 
engagement, the vessel had sailed from Melbourne to Manil- 
la, which is out of the direct course between Melbourne and 
Calcutta, and did not arrive at Calcutta either directly or as 
soon as the parties had contemplated. The defendants refused 
to load ; and upon suit to recover damages for a breach of the 
charter-party, it was held that the charterers might rightly 
claim to be discharged.—Lowber v. Bangs, 2 Wallace, 728. 


CONTRACT. 


Performance of a contract to build a house for another on 
the soil of such person, and that the work shall be exceuted, 
finished, and ready for use and occupation, and be delivered 
over so finished and ready to the owner of the soil, at a day 
named, is not excused by the fact that there was a latent defect 
in the soil, in consequence of which the walls sank and crack- 
ed, and the house, having become uninhabitable and danger- 
ous, had to be partially taken down and rebuilt on artificial 
foundations. 

While a special contract remains executory, the plaintiff 
must sue upon it. When it has been fully executed accord- 
ing to its terms, and nothing remains to be done but the pay- 
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ment of the price, he may sue either on it, or in indebitatus 
assumpsit, relying, in this last case, upon the common counts ; 
and in either case the contract will determine the rights of the 
parties. 

When he has been guilty of fraud, or has wilfully abandoned 
the work, leaving it unfinished, he cannot recover in any form 
of action. Where he has in good faith fulfilled, but not in the 
manner nor within the time prescribed by the contract, and 
the other party has sanctioned or accepted the work, he may 
recover upon the common counts in indebitatus assumpsit. 

He must produce the contract upon the trial, and it will be 
applied as far as it can be traced; but if, by fault of the de- 
fendant, the cost of the work or material has been increased, 
in so far the jury will be warranted in departing from the con- 
tract prices. In such case the defendant is entitled to recoup 
for the damages he may have sustained by the plaintiff's devi- 
ations from the contract, not induced by himself, both as to 
the manner and time of performance.—Dermott v. Jones, 


2 Wallace. 


Where a contractor for doing the mason work in the erec- 
tion of a house on a public street in the city of New York, 
makes a sub-contract with a third person to make necessary 
excavations, &c., and the sub-contractor leaves his excava- 
tions in the sidewalk unprotected, so that a traveller, without 
fault on his part, falls therein and is injured, the original con- 
tractor is liable to the person injured, notwithstanding the 
sub-contractor covenanted to prevent all accident, by proper 
precautions, and to be responsible for all damages caused 
by interrupting the sidewalk. — Creed et al. v. Hartman, 
8 Bosw. 23. 


CORPORATIONS. 


The defendants were an incorporated company, with a 
charter open to amendment or repeal, and which empowered 
them to construct and use a railroad terminating in the city 
of New Haven, and provided that the construction and use 
of that part of the road within the limits of the city should 
be subject to such regulations as the common council of the 
city should prescribe. After the defendants had constructed 
their road and built bridges over the same within the city to 
the acceptance of the city, an act was passed empowering the 
common council to order them widened in such a manner as 
public convenience might require, and to enforce the order. 
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Feld, that the act was not unconstitutional as impairing the 
obligation of the contract of the State with the defendants, 
or as taking their property without compensation. 

Whatever might have been the case if the charter had been 
a close one, yet under the power to amend it, the General 
Assembly had the right to impose upon the defendants any 
additional condition or burden connected with the grant 
which they might deem necessary for the welfare of the 
public, and w hich they might justly have imposed originally. 

The entire duty of erecting and maintaining the ‘bridges 
having been imposed by the charter and by the act in ques- 
tion upon the defendants, the common council, in determin- 
ing when and in what manner the bridges should be altered, 
would not be an interested tribunal, even if regarded as 
acting as the agents of the city. But the common council 
were “acting as the Se of the law, and not of the city. — 
English, 7 reasurer, v. The New Haven and Northampton 
Company, 32 a 


Stockholders of a corporation, who have been ailowed to 
put in answers in the name of a corporation, cannot be re- 
garded as answering for the corporation itself. In a special 
case, however, where there is an allegation that the directors 


fraudulently refused to attend to the interests of the corpora- 


tion, a court of equity will, in its discretion, allow a stock- 


holder to become a party defendant, for the purpose of 


protecting — from unfounded and illegal claims against the 
company — is own interest and the interest of such other 
stockholders as choose to join him in the defence. 


The filing of a cross-bill on a petition without the leave of 


the court, is an irregularity, and such cross-bill may be prop- 
erly set aside. 

Judgments recovered against a corporation in Wisconsin, 
after the date of a mortgage by it, are discharged by a fore- 
closure of the mortgage. 

Until the filing of his bill of foreclosure and the appoint- 
ment of a receiver, a mortgagee has no concern or responsi- 
bility for or in the dealings of a mortgagor, with third parties, 
such as confessing judgment, and leasing its property subject 
to the terms of the mortgage. 

Where a mortgage is made in express terms, subject to 
certain bonds secured by prior mortgage, these bonds being 
negotiable in form, and having in fact passed into circulation 
before such former mortgage was given, the junior mort- 
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gagees, and all parties claiming under them, are estopped 
from denying the amount or the validity of such bonds so 
secured, if in the hands of bona fide holders. Parties hold- 
ing negotiable instruments, are presumed to hold them for 
full value, and whether such instruments are bought at par 
or below it, they are, generally speaking, to be paid in full, 
when in the hands of dona jide holders, for value. If meant 
to be impeached, they must be impeached by specific allega- 
tions distinctly proved. 

A court of equity, where a mortgage authorizes the pay- 
ment of the expenses of the mortgagee, may pay, out of 
funds in his hands, the taxed costs, and also such counsel 
fees in behalf of the complainants as, in the discretion of 
the court, it may seem right to allow. — Bronson et al. v. 
La Crosse and Milwaukie Railroad Co ompany et al. 2 
Wallkice. 

Deep. 


M sold and conveyed to P a piece of land, which P mort- 
gaged back to M to secure sundry negotiable notes given for 
the price. Before these notes were due, M negotiated them 


and assigned the mortgage to B, who afterwards indorsed 
one of the notes to G. Afterwards, and before the note 
‘held by G had matured, P gave up the purchase of the land, 

and quit-claimed it to M, the mortgagee, the deed being put 
on record. M afterwards, and before the note in question 
became due, conveyed the land to 5 for a valuable considera- 
tion, informing him at the time, in reply to his inquiries as to 
the state of the title, that the sale to P had béen given up, and 
he had released him from his obligations, antl taken back the 
property ; and 8 examined the ree ords and saw the record of the 
quit-cl: tim there. S inquired no further, and had no knowledge 
or suspicion that any of the notes had been negptiated or were 
outstanding. Both P and M became insolvent, and the note 
held by G was never paid. On a biil for a foreclosure brought 
by Gi jagainst S S, it was held that, in the absence of suspicious 
circumstances, : and with the title clear upon the public records, 

S was not bound to inquire after the notes given by P, but 
had acquired a valid title to the property against G. 

And held that it made no difference that the notes were 
negotiable. 

‘Also, that if S was bound to make inquiry, it was very 
questionable whether he was bound to make further inquiry 
than he in fact did of M.— Gregory et el. v. Savage et al. 
32 Conn. 





